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In the Court of Appeals of the District of Columbia. 


No. 2496. 

1 iik Washington, Alexandria and Mount Vernon Kailway 

Company, Appellant, 
xs. 

William Fincham. 


a Supreme Court of the District of Columbia. 

At Law. No. 52801. 

William Fincham, Plaintiff, 

vs. 

Fhe W asiiington, Alexandria and Mt. Vernon Railway Com¬ 
pany, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned the following papers were filed and proceed- 
mgs had, in the above-entitled cause, to wit; 


1 Declaration. 

Filed July 26, 1910. 

i 

In the Supreme Court of the District of Columbia. 

At Law. No. 52801. 

William Fincham 

vs. 

The Washington, Alexandria and Mt. Vernon Railway 

Company. 

* . 4 1 1 . ., T» »- . . _ sues the defendant, The Wash- 

ington, Alexandria & Mt. Vernon Railway Company, a Corporation, 

having an office and doing business in the City of Washington. 
District of Columbia, for that heretofore, to wit, on the 10th dav of 
1—2495a 
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June, 1910, and for a long time prior thereto, the defendant was and 
still is a common carrier of passengers, for hire, in cars propelled by 
electric power upon tracks in the City of Washington, District of 
Columbia, along certain streets and highways, among others, to wit, 
the Highway Bridge, connecting the District of Columbia with the 
State of Virginia, and leading from said Highway Bridge in said 
City and District to points in the State of Virginia. And the plain¬ 
tiff avers that on the day and year aforesaid, to wit, the 10th day of 
June, 1910, at or about the hour of eight o’clock p. m., he was being 
driven by one Smith, in a horse ambulance along the said Highway 
Bridge from the District of Columbia towards the State of Virginia. 

Plaintiff avers that when the said ambulance had reached a 
point beyond said Bridge, and about, to wit, 125 feet from 
2 the dividing line l>etween the District of Columbia and the 
State of Virginia, said ambulance in which the plaintiff was 
riding being driven by the said Smith in a cautious and proper man¬ 
ner the said driver proceeded to cross the tracks of the defendant. 
And the plaintifi avers that the said wagon was driven with the 
utmost care and caution by the said Smith at the point aforesaid 
o\er and upon the tracks of the defendant and that it was then and 
there legally and projierly upon the tracks of defendant. And it 
became and was the duty of the defendant, its servants, agents and 
employees, to carefully manage, aerate, control and direct its said 
cars so as to avoid injury to the plaintiff and others who would or 
might have occasion to be properly upon its tracks. Yet the de¬ 
fendant, totally disregarding its duty in this regard through it« 
sen-ants, agents and employees, negligently, carelessly, and reck¬ 
lessly drove one of its said cars at a high, excessive and unlawful 
rate of speed against the ambulance in which the plaintiff was riding 
thereby causnjg the plaintiff divers hurts and injuries as follows: 

, . 1 he plaintiffs left shoulder was broken, his left ear cut off and 
his left ribs twisted and cracked. The whole left side of his head is 
seriouslj arid permanently injured and the brain affected. His left 
eye and his left ear are seriously and permanently injured and his 
sight ami hearing thereby permanently affected.' He is internally 
injured along the whole eft side of his body. And plaintiff says 

d Pin ntlff fn,.i h ‘ Pr ?, P e " n T en ?y in j ,,red and deformed, 
laintiff further sa\s that he has been liermanentlv injured 

itv to c m,'" , h |, a v t n l " < l b " dil >. ' i(re,l K<b by reason whereof liwabil- 
,• , ea,n hiehhood has been materially impaired. Plaintiff 
further says that by reason of his injuries sustained as aforesaid he 
was confined to Emergency Hospital for. to wit, three weeks and 
thereafter to Ins home for, to wit, four weeks, and that bv reason 
thereof he lost large sums of money to wit the «nm nf aS0n 

ztXA’ttiX rite SS 

large sums of money and incur lanie liabilitip« fr»r j 

medical services and me,Heines, " and 

Plaintiff further says that he will be obliged in the future 

large sums of money and incur large liabilities in endeavoring to 






WILLIAM FINCHAM. 3 

be cured of his said hurts and injuries, and that he will be sick, sore, 
lame, diseased and disordered for the balance of his life. 

Bv reason of the premises, and entirely through the negligence 
of the defendant, the plaintiff says that he has been damaged in the 
sum of $15,000. Wherefore the plaintiff brings this suit and claims 
damages in the sum of $15,000 besides costs. 

R. F. DOWNING, 

GEO. A. BERRY, 

Attorneys for Plaintiff. 

District of Columbia, To wit: 

William Fincham being duly sworn deposes and says: 

That he is the plaintiff named in the accompanying 
declaration in which the Washington, Alexandria and' Mt. 
\ ernon Railway Company is defendant; that since the accident on 
.lime 10, 1910, which is the basis of the cause of action set forth 
in the annexed declaration, he has been subjected to great and ex- 
tinordinary expense on that account; that he has a large family of 
young children and. a wife and that it takes all his earnings to 
maintain them. Accordingly affiant states that he is unable to 

make the deposit required by law for the purpose of instituting this 
suit. 

WILLIAM FINCHAM. 

Subscribed and sworn to before me this 22nd day of July, 1910 
f SEAL l IVAN HEIDEMAN, 

Notary Public, D. C. 

Amended Declaration. 

Filed September 26, 1910. 
******* 

P? ie * The plaintiff, William Fincham, sues the defendant, 

I he Washington, Alexandria & Mt. Vernon Railway Company a 
corporation, haying an office and doing business in the City of 
District of Columbia, for that heretofore, to wit on 
the 10th day of June, 1910, and for a long time prior thereto, the 
_ defendant was, and still is a common carrier of passengers 
for hire in cars propelled by electric power upon tracks in 
the City of Washington, District of Columbia, along certain 
streets and highways, among others, to wit, the Highway Bridge 
in the City of Washington, District of Columbia. On the'day and 
year aforesaid, to wit, the 10th day of June, 1910, at or about the 
hour of eight o clock p. m., the plaintiff was being driven by one 
Smith in a certain vehicle known as a horse ambulance drawn by 
horses, along the said Highway Bridge from the District of Co- 
hnnbm towards the State of Virginia, in a southerly direction. 

Plaintiff avers that when the said ambulance had reached a point 
m the District of Columbia along said Highway Bridge, and about, 
to wit, 125 feet from the dividing line between the District of Co- 
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lumbia and the State of Virginia, said ambulance in which the 
plaintiff was riding being driven by the said Smith in a cautious and 
proper manner, the said Smith proceeded to drive across the tracks 
of.the defendant, and the plaintiff says that said wagon was being 
driven with the utmost care and caution by the said Smith at the 
point aforesaid over and upon the tracks of the defendant, and it 
became then and there legally and properly uj>on the tracks of the 
defendant. And plaintiff avers that while the ambulance in which 
he was riding was crossing the defendant’s tracks at the time and 
place aforesaid, a car of the defendant propelled by electricity and 
under the government and direction of certain employees of the 
defendant, approached said ambulance from the south* and upon 
the same track upon which plaintiff was in said ambulance. 

6 And the plaintiff i ivers that it became and was the duty of 
the defendant, its servants, agents and employees, to manage, 

operate, control and direct the said car in a prudent, careful and 
cautious manner so as to avoid injury to the plaintiff and others who 
were or might be lawfully upon its said tracks. Yet the plaintiff 
says that totally disregarding its duty in this behalf, through its 
servants, agents and employees, the defendant carelessly, negligently 
and recklessly ran its said car at the time and place aforesaid at a 
high, unlawful and excessive rate of speed, to wit, at the rate of 
twenty miles an hour, and carelessly, negligently and recklessly 
failed to sound its gong, bell or whistle or give any other warning of 
its approach, and carelessly, negligently and recklessly, through its 
servants, agents and employees, failed to stop said train of cars at 
the time and place aforesaid as it could and should have done, and 
by reason of such carelessness, recklessness and negligence the said 
car of the defendant, through its servants, agents and employees, 
collided with the ambulance in which the plaintiff was riding, 
thereby causing the plaintiff the following hurts and injuries: 

The plaintiff's left shoulder was broken, his left ear cut off, and 
his left ribs twisted and cracked. The whole left side of his head 
« ^1 permanently injured and the brain affected. His 

left eye and his left ear were seriously and permanently in- 

7 jured. and his sight and hearing thereby permanently af¬ 
fected. He was permanently injured along the whole left 

side of Ins body. And plaintiff savs that his left shoulder was per¬ 
manently injured and deformed. Plaintiff further savs that he has 
been permanently injured in bis health and bodily strength and by 
reason thereof his ability to earn a livelihood has been materiallv 
impaired. Plaintiff further says that by reason of his injuries sus¬ 
tained as aforesaid he was confined to Emergency Hospital, for. to 
wit, three weeks, and thereafter to his home for, to wit four w r eek« 
and that by reason thereof be lost large sums of monev, to wit the 
sum of $»00, on account of being unable to attend to'his usual af¬ 
fairs and business. And plaintiff further says that he has been 
compelled to expend large sums of monev and incur large liabili- 

f 4 l h A 0 - plta ? nd n, . e<1,( ' 5 ‘ 1 services and medicines, to wit, the sum 
of Jl,000 in endeavoring to be cured of his said hurts and injuries; 
and plaintiff further says that he will be obliged in the future to 
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inrio d l^ r ^i"'f t ' i,K ' ur . * ar 8 e liabilities in endeavor- 

’"of- Lre Ur, A hlS T* l u T- tS a ! ld > n J uries - nnd that he will be 
; r .k j ’ ’ dl se«*ed and disordered for the balance of his life 

To the damage of the plaintiff in the sum of $15,000. 

$15,0{KTbe^es e cOTts! KS ? " U a ‘ ld ‘‘ lalms da,nages in the sum of 

« fe.S.m 1 Th° X b \ Pl»i**tiff Wihia.n Fincham, sues the de- 

Phe " ashington, Alexandria & Mt. Vernon Rail- 

business in tho ,l p'? n ' ’r^ir orporation, having an office and doing 
miMness m the City of Washington, District of Columbia for that 

issr&£ ?£? w *5 SSSTi&SJ 

* f .the defendant was, and is a common carrier of pas- 

i„ X Citv o? W if". by ele<tric l K, "' er - "P on tracks 

LI a t • . U !lshlng ton, District of Columbia, along certain 

tbc Ci/v f'w'T 8 ’ , anion ^ °'! lers . " it, the Highway Bridge in 
,,1 C,t> of Washington, District of Columbia, and plaintiff says 

• o s , ?f ld Highway Bridge the defendant maintains for the 
limning of its said cars a double track, the western track being used 
for trains going into the State of Virginia and the eastern track for 
I ns ^ m mg into the District of Columbia. On the day and year 
aforesaid, to wit, the 10th day of June, 1010, at or about the iLtir 
o eight o clock p. m., plaintiff was being driven by one Smith in a 
‘£ r aII l'?r 1U 'i. e hnown as a hoise ambulance, drawn by horse* aloiL 
LLL'f High way Bridge from the District of Columbia towards the 
•Mate of A lrgima in a southerly direction 

And plaintiff avers that as said ambulance was driven across *aid 

f f 1 ? right side of the roadway, and to the west of the tracks 
f the defendant, until the said ambulance had reached the noint 

« h an f^r'th^dnier^f ""vt de? V ribed ' " h eretipon it l*came t.eces- 
• * ’ 1? rl fu l S ? ld a,11 ^ilance to drive to and beyond the 

<) 1)011 ^}^ e . t racks the defendant. And^he said 

mith proceeded with the utmost care and caution to drive 
across said tracks of defendant, and the said ambulance be 

bound* 1 track!* Pr0perly Und ,eRaIly u P° n *« id e «^rn or Washing 

Plaintilf further avers that after said ambulance had so eotten 

approadiedTn rnoXriy direction upLnlhe'LmtTrS 1 'ZTth''’ 

sasife 
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further says that it was also known to defendant that no reasonable 
effort which could have been made by plaintiff or said Smith would 
have avoided said collision. And the plaintiff further says that 
after the defendant, through its servants, agents and employees, 
observed said ambulance on said track and had discovered 

10 the danger to which the plaintiff was then and there exposed, 
and after the defendant, its servants, agents and employees, 

had realized that neither the plaintiff nor said Smith were capable 
of avoiding a collision with defendant’s train of cars by any effort 
on their parts, it had ample time within which to have stopped said 
train of cars before it could have reached the place upon said track 
where the plaintiff in said ambulance was crossing. 

And plaintiff says that it then and there became and was the duty 
of the defendant, through its servants, agents and employees, to 
have made all prompt, reasonable and diligent effort to stop said 
train of cars l>efore it had reached the point upon its said track 
where the plaintiff in said ambulance was crossing. Nevertheless 
the plaintiff says that utterly unmindful of its duty in this regard 
the defendant, through its servants, agents and employees, care¬ 
lessly, recklessly and negligently, and with wanton disregard to the 
safety of plaintiff, maliciously and carelessly ran its said ear into the 
ambulance in which plaintiff was riding, by reason whereof the 
plaintiff received the following hurts and bruises, viz: 

The plaintiff’s left shoulder was broken, his left ear cut off, and 
his left ribs twisted and cracked. The whole left side of his head 
was seriously and }>ermanently injured and the brain affected. His 
left eye and his left ear were seriously and permanently injured, 
and his sight and hearing thereby permanently affected! He was 
l>ermanently injured along* the whole left side of his body. 

11 And plaintiff says that his left shoulder was permanently in- 
injured and deformed. Plaintiff further savs that he has been 

permanently injured in his health and bodily strength by reason 

earn a livelihood has been materiallv im¬ 
paired. Plaintiff further says that by reason of his injuries sus¬ 
tained as aforesaid he was confined to Emergency Hospital for. to 
wit. three weeks, and thereafter to his home for, to wit, four weeks, 
and that by reason thereof he lost large sums of monev, to wit, the 
sum of $500, on account of being unable to attend to'his usual af¬ 
fairs and business. And plaintiff further savs that he has been 
compelled to expend large sums of money and incur large liabilities 
for hospital and medical sendees and medicines, to wit, the sum of 
$1,000 in endeavoring to be cured of his said hurts and injuries- 
and plaintiff further says that he will be obliged in the future to 
expend large sums of money and incur large liabilities in endeavor¬ 
ing to be cured of his said hurts and injuries, and that he will be 
sick, sore, lame, diseased and disordered for the balance of his life 
To the damage of the plaintiff in the sum of $15,000. 

Wherefore he brings this suit and claims damages in the sum of 
$15,000 besides costs. 

Count rhree The plaintiff, W illiam Fincham, sues the de¬ 
fendant, The Washington. Alexandria Mt. Vernon Railwav Com- 
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p f a “>> a corporation, having an office and doing business in the Citv 
of Washington, District of Columbia, for that heretofore, to wit, on 

12 t A//™’ 1910 > and for a lon 8 time prior 
2 'hereto, the defendant was, and still is a common carrier of 

tracks in X'ci^ nf w“h“ !?" P ^ pel,ed b / electric Power upon 
S„ 8 ‘“ the City of W ashmgton, District of Columbia, along cer- 

I, " ' i imd highways, among others, to wit, the Highway 

11 ridge in the City of Washington, District of Columbia On the 

a,,d .'i eur aforesaid, to wit, the 10th day of June, 1910 at or 

about the hour of eight o’clock p. m„ the plaintiff was being driven 

by one Smith in a vehicle known as a horse ambulance dmwn hv 

IrnXdsIheSmm f” 1 ’ B " dge fK> !" ! he District of Columbia 
towards the State of Virginia in a southerly direction. 

1 lamtift avers that when the said ambulance had reached a noint 

to vi't 125 n f^t 0 fmn “the’d 1 *^" 8 *r d I ? ighwa >’ Bridge and altout, 
o nil, 12o feet from the dividing line between the District of On 

umbia and the State of Virginia, said ambulance in which pontiff 

was riding being driven by the said Smith in a cautious and 

manner, tlie said Smith proceeded to cross the tracks of the defend 

Hff Sa ( l K ? mb !i lan< ® V* which plaintiff was riding, and the plain¬ 
tiff says that said ambulance was being driven with lltlv ,,, P 

mid caution by the said Smith at the tft afoSd^er and uZ 
the tracks of defendant, and it became then and there legally and 
properly upon the tracks of defendant And the nlaintlff " .. . 
after the said ambulance had gotten upon "the S 

defendant a tram of cars propelled by electricity belonging toS 
defendant, was then and there approaching said ambidanc! 
" o' " le / are ’ , mana « c '" en( »nd direction oTX senS 

defendaX tL^irffHhrough 1 ifs^e^t Nevertheles? th « 

or^^?d„m d Oai i> i ;y l rnd',,^"; ,> - h ”"<1 

there ran into and struck with oreat fZ< J a d ? f f ndant then and 
n-oin^t the ambulance in’ eliul, ,|,i nWmfffVi' 0 " p '’ n , iL,ld 
|.l«in,i« „ then and ,l„ re deS^ 5,'fe Si 

fcta':" h ' n ” <l *"<< >h« ffiriSThnm ."d 

left riba* twisted andmdt^T The'^bole’left h*e 

nously and permanently ininred IT i i • 6 °L hls hea<1 waa se- 
eye and his left ear WseriouX and . His left 

sight and hearing thereby permanently V} Jured > and his 

nently injured along the whK^s ? d ' eote / 1 ’ , H « was perma- 

says that his left shoulder was permanently^* ' >0< j A , rul Pontiff 
Plaintiff further savs that L kK fl? lnjured and deformed, 
be.I,I, and ^' 1 ^^ to in hi * 

limergency 
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home for, to wit, four weeks and that by reason thereof he 

14 lost large sums of money to wit, the sum of $500, on account 
of being unable to attend to his usual affaire and business. 

And plaintiff further says that he has been compelled to expend 
large sums of money and incur large liabilities for hospital and medi¬ 
cal services and medicines, to wit, the sum of $1,000, in endeavor¬ 
ing to be cured of his said hurts and injuries; and plaintiff further 
says that he will be obliged in the future to expend large sums of 
money and incur large liabilities in endeavoring to be cured of his 
said hurts and injuries, and that he will be sick, sore, lame, diseased 
and disordered for the balance of his life. To the damage of the 
plaintiff in the sum of $15,000. 

W herefore he brings this suit and claims damages in the sum of 
$15,000 besides costs. 

R. F. DOWNING, 

G. A. BERRY, 

Attorneys for Plaintiff. 

(Endorsed.) 

I^eave to file granted this 26th day of September, 1910. 

HARRY M. CLABAUGH, Justice. 

Plea. 

Filed September 30, 1910. 

* ****** 

Now comes the defendant by its attorneys and for pleas 

15 to the amended declaration filed in the above entitled cause 
and each count thereof, says: 

That it is not guilty as alleged. 

.JOHN S. BARBOUR, 

D. S. MACKALL, 

Attorneys for Defendant. 

Joinder of Issue. 

Filed September 30, 1910. 

* ****** 

I lie plaintifi joins issue on the defendant’s pleas to his amended 
declaration. 

R. F. DOWNING, 

G. A. BERRY, 

Attorneys for Plaintiff. 

Amendment to Amended Declaration. 

Filed January 5, 1912. 

* ****** 

Reave of the court being first had and obtained the plaintiff files 
the following amendment to his original declaration: 





WttLlAM tlNCHAM. tj 

Insert upon page 3 line 4, after the word “affected” in the first 
count, and on page 6 line 13, after the word “affected” in the second 
count and on page 8 line 17, after the word “affected” in the third 
count the following: 

16 . “And t ^ ie Pontiff has been and is permanently affected 

with neurasthenia by reason ot his injuries as herein stated.” 

R. F. DOWNING, 

G. A. BERRY, 

Attorneys for Plaintiff. 

Memoranda. 


^! ay Ji^~ Ver . dict for Plaintiff for $5000.00. 

May li, 1912.—Motion for new’ trial filed. 

May ^0, 1912.-—Motion for new trial continued to June 7. 1912. 
June 7, 1912.—Motion for new’ trial submitted. 


Supreme Court of the District of Columbia. 


Session resumed pursuant 
Gould, Justice presiding. 


to 


Friday, November 1st, 1912. 
adjournment, Hon. Ashley M. 


Upon consideration of the motion for a new trial filed herein and 
leietofore submitted, it is ordered that said motion be and the 

17 ^ T hy .° v * rruled >. and judgment on verdict i’s ordered 

11 therefore it is considered, that the plaintiff herein re- 

, *5000 m’? r f° defe ? dant tlle sum of Five Thousand Dollars 
(*0000.00) for Ins damages as heretofore assessed with interop 

iom this date, together with costs of suit to be taxed bv the clerk 
and have execution thereof. ' clerK > 

. From the foregoing, the defendant by its attorney of r, I 


Order for Citation. 

Filed November 1, 1912. 

* * * * * 

* * * 4c 

Ihe Clerk of said Court will please issue citation. 

BASIL D. BOTELER, 
Attorney for Defendant. 


2—2495a 
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18 In the Supreme Court of the District of Columbia. 

At Law. No. 52801. 

William Fincham 
vs. 

The Washington, Alexandria and Mt. Vernon Railway Co. 

The President of the United States to William Fincham, Greeting: 

^ ou are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal from the Supreme Court of the District of 
Columbia, on the 1st day of November, 1912, wherein The Wash¬ 
ington, Alexandria and Mount Vernon Railway Company is Ap¬ 
pellant. and you are Appellee, to show cause, if "any there"be, why 
the Judgment rendered against the said Appellant should not be 
corrected, and why speedy justice should not be done to the parties 
in that behalf. p 

Witness the Honorable Harry M. dabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 1st day of Novem- 
bor in the \cm of our hord one tliousimd nine hundred and twelve 

J. R. YOUNG, Clerk, 

FRED C. O’CONNELL, 

Asst. Clerk. 

Sen-ice of the above Citation accepted this 1st day of Nov 1912 

DOWNING & BERRY," 

Attorneys for Appellee. 

[Endoreed;] 9. No 52801. Law Equity. William Fincham, 
1 lam till-Appel lee, vs. Washington. Alexandria & Mt. V. Ry Co 
Appellant-Def t. Citation. Issued Nov. 1st, 1912. D. S. Mackali 
K. 1). Loteler, Attorneys for Appellant. 

Memorandum. 

November 18, 1912.—Supersedeas bond on appeal approved and 
tiled. 

Supreme Court of the District of Columbia. 

Friday, December 13M, 1912. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 


4 

I 


Before Justice Gould. 

C ° m «f uow the defendant by its attorneys and submitting to the 
court, the Bill of Exceptions, taken at the trial of this cause, prays 
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that the same be signed and made of record nunc pro tunc, which is 
hereby accordingly done. 


Bill of Exception*. 

Piled December 13, 1912. 

******* 

Now comes .the defendant, by its attorneys, and tenders and sub¬ 
mits to the Court its bill of exceptions taken during the trial of this 
cause and prays the Court to sign and seal the same and make it a 
part of the record. 

JOHN S. BARBOUR. 

D. S. MACKALL, 

BASIL D. BOTELER, 
Attorneys for Defendant. 

20 To Messrs. Rossa F. Downing and George A. Berry, attorneys 
for Plaintiff: . 

Plea«e take notice that the bill of exceptions in the above entitled 
cause which is hereto attached will be submitted and tendered to the 
Court for settling, signing, and sealing on Friday, the 13th day of 
December, 1912 at 10 a. m. 

JOHN S. BARBOUR, 

D. S. MACKALL, 

BASIL D. BOTELER, 
Attorneys for Defendant. 


Service of a true copy of the annexed bill of exceptions in the 

?h tlt 9 ed jT I8e ‘°« ether with a true copy of the foregoing no¬ 
tice is this 2nd day of December, 1912, accepted. 

R. F. DOWNING. 

G. A. BERRY, 

Attorneys for Plaintiff. 


, h that the above entitled cause coming on for 

trial on the 13th day of May, 1912, before the Hon. A.fhlev M 
Gould, Associate Justice of the Supreme Court of the District of 

prrt“ b \ a he a Dkfnti , ff r i ,mpa r r ele ( d and . sw ° rn t0 tT y issue between the 
partie., tlie plaintiff in order to maintain the issue upon his nan 

iou"h d ’end < 1.f C ul a il d i °h ffered R n u VidenC f certain Photographs o/the 
eml of the Highway Bridge and a photograph of a wagon 

21 the bor<L. h °H e3 i,J? 0Un! ? for the plaintiff stated that one of 

“ the horses attached to the wagon at the time of the accident 

substituted. a " d P hoto ^Phs another horse had been 

Counsel for the defendant agreed that the photographs of the 
South end of the Highway Bridge be admitted “n« but 
o jeited to the admission of the photograph of the wagon and 

fiTeTt 1 h e two Photographs of the south end of the bridoe are 
filed herewith and made a part hereof, marked “plaintiff’s exhibits 
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Thereupon, Edwin C. Richmond, a witness produced on behalf 
of the plaintiff testified that he was a professional photographer and 
took the said photographs to the l>est of his recollection in the 
month of December; and that certain of the said photographs shown 
him represented an ambulance belonging to Geo. W. Knox with two 
men in the front seat. 

Thereupon, William Fincham, a witness produced on behalf of 
the plaintiff testified, that he was the plaintiff in this case; that a 
photograph shown him represented the ambulance in which he 
was hurt; that one of the horses shown in the said photograph was 
attached to the wagon at the time of the accident and one was not; 
that one of the horses was killed; that witness was standing on the 
inside; that witness was photographed in the picture and that his 
picture was back in the ambulance on the inside, back of the driver, 
which was the position he occupied at the time of the acident. 

22 Counsel for plaintiff then offered this photograph in evi¬ 
dence for the purpose of showing the general appearance of 

the wagon and identifying positions of persons in same. 

Counsel for plaintiff objected to the admission in evidence of the 
photograph on the ground that it was supposed to have been taken 
eighteen months after the accident and after the vehicle had been 
injured and repaired and with different horses attached. 

The Court: “So far as showing it for the sake or purpose of 
locating this witness is concerned, I think it is proper. It will have 
to be connected up by testimony showing the ambulance is, of course, 
in the same condition it was at the time of the injury. With that 
testimonv, I will admit it.” 

To the ruling of the Court defendant by its counsel noted an 
exception, which exception was duly noted by the Court upon its 
minutes. 

Thereupon, witness further testified that the ambulance as repre¬ 
sented in the picture was in the same condition as it was on the 
night of the accident: that no changes at all had been made; that 
Mr. Smith, the driver, was seated immediately in front of witness on 
the driver’s seat and that Mr. Shore was next to him; that the men in 
the photograph were two men from the stable: that the man 
in his shirt sleeves represented Shore and that the man on the other - 
side Smith: that witness was working at that time as night foreman 
at Knox Express Stables; that he had l>een there about seven 

23 years; that on the night of the accident they were on the 
Highway Bridge going over to bring a horse back; that it 

was a rainy day: that they left the stable between seven and eight 
o’clock, but did not know exactly what time the accident happened: 
that the wagon was on the right hand side going into Virginia, that 
is the Western side of the Bridge: that the Bridge is lighted all the 
way across: that the liehts are very thick; that at the end of the 
Bridge there is one light on each side after you get across, but witness 
did not know within what radius it shines: that you can go to 
about the second pole with a wagon along the line of the track on 
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the right hand side; that on that night they started across the track 
slantingly at about the second pole; that the wagon was a little 
below the second pole, when it got on the North bound track; 

lat bin it h was driving the wagon and Shore, w’ho w T as killed 
was on the seat with him when they got on the track; that when 
they got on the track at this point witness saw’ the car about fifty 
feet away from him; that he did not have any lights and did not give 
any warning; that the driver touched his right horse and tried to 
make his escape across; that witness was then struck and knew noth¬ 
ing more, that actions of driver were not intluenced in any w r ay bv 
witness, and that driver had full control of the wagon and was an 
extra good man on the ambulance and careful; that that is whv 
witness always sent him out; that the first thing witness remembered 
after the accident was that he was in the Emergency Hospital. 

o/i * u wa ? a ^ ou ^ fi ye days after the accident; that as a result 
M of the accident, witness’ ear was cut off. his shoulder broken, 

1 • u h* 8 ,)roken and his head scarred up; that the injury to 
his shoulder has affected his arm so that he cannot raise anything 
up, except straight up. which he can do all right; that he cannot rai?S 
his arm above his head or backward without pain; that he never had 
anything the matter with his sight or hearing before the accident 
and had no trouble in reading; that since the accident he cannot 
read anything and sees double; that he cannot now' understand anv- 
thmg with his left ear, which has had the effect of his not beino- able 
to use the telephone, as his duties with the Knox Express Companv 
required him frequently to do; that the defects in sight and hearing 
have continued up to the present time; that he was confined to the 
hospital for about fourteen days and w'ent back to work about fifteen 
or twenty days after he left the hospital; that the Knox Companv 
paid him while he was away; that he incurred expense for medical 
service, but does not know’ how much; that he was attended bv Dr 
Hooe. the railroad company’s doctor, while in the hospital.' and 

afterward by Dr Simpson at Epiphany Church; that he was also 
examined twice by Dr. Cox. 

Lpon cross-examination by Mr. Barbour, counsel for defendant 
witness testified that the accident happened on June 10th 1910 * 
that witness was foreman for the Knox Express Co. stable,’was in 
charge that night told Smith to drive the wagon and told him 
where and how to go; that Smith to drive the wagon and told 
25 lnr . n w he r e and how to go; that Smith was the driver ap- 
pointed by witness; that he took the other hands along to get 
the horse, put it in the ambulance and bring it back; that wdien they 
got to . outh end of Highway Bridge witness was standing in the 
ambulance looking towards the front and could see evervthing in 
front of him; that the car was dark and had no lights; that it was 
a -very dark night; that there w’as nothing there but darkness to 
prevent him from seeing the car; that he kept a sharp lookout but 
did not say a word to the driver; that if he had seen the car in time 
he certainly would have said something; that thev were about the 
second pole from the Bridge when the accident occured; that he 
could see the pole before he got there; that where the second pole is ; 
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is where they had to turn off; that there is a pole on each side of the 
^ t t the\ started across about the second pole on the right 
and went straight across a little below the second pole on the other 
side; that that is the way the road runs; that witness does not know 
how far this point is from the end of the Bridge, or how manv 
minutes elasped after they left the end of the Bridge until they 
reached it; that witness had been over there once before in the day 
time, but did not notice the road there; that the driver did even- 
tiling that witness would have done if he had had the lines; that the 
driver did everything that he could have done; that witness approved 
of everything that the driver did; that the driver evidently tried hi 
make his escape after he saw the car and that was the only 
way he could have done; that at the point of the accident 
there is a little curve; they did not go straight across the 
track; that the left hand horse was on the track and the other one 
was just heading the track the way they had to go, they had to cross 
at that point; if they had stayed on the right hand track they would 
have gone down between the high rails where it is not paved and 
could not have gotten out with the ambulance; that there is a double 
track there; that below the concrete the rails were not flush with the 
roadway; that witness did not think that the part beyond the con¬ 
crete was at that time used as a driveway; that he had a photograph 
taken of the place and went over himself to examine it after he got 
put; that witness does not remember anything about the coroner’s 
inquest or whether he testified: that the inquest was a dav or so 
after lie was discharged from the hospital. 

‘Q Before the coroner’s jury, were you not asked this question: 

’’ *So you did not see the car at all until the collision occurred’_ 

4<< A. I do not remember it, sir. 

“Q. ‘Is that correct,” and did you not then say, ‘No sir; I did not 
see it then?’ “A; T do not remember it. I do riot remember saving 
it. 1 was very had off and I had just gotten out of the hospital and 
I could not hardly talk or walk. I was that weak and sick.” 

Re-direct examination by Mr. Downing, counsel for plain- 
27 tiff, witness testified that before he was employed by the 
Knox Company he had been a motorman for nineteen year* 
on the Capital Traction Company; that a car going at the rate of 
speed of six miles an hour with the kind of rail there was the night 
witness was hurt, could be stopped in less than the length of The 
motor car, or within one turn of the wheels; that going at the rate 
of ten miles an hour with a good clean track, car could be stopped in 
a little over the length of the motor car; that that would be within 
fifteen feet, that witness has stopped it in less than that manv a 
time, and running at from twelve to fifteen miles an hour it could 
l>e stopped in about the same distance it makes very little difference; 
that it would not have been safer to have stayed on the other track; 
that the left horse vas keeping the track and in going fifty feet 
you could not get across the track; that the horses were walking slow 
and that the right horse was not more than just ahead of the first 
rail of the Washington bound track; that when witness saw the car 
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the left horse was on the track; that it was raining when they started 
and witness lighted a lantern and set it inside wagon 

Re-cross examination by Mr. Barbour, counsel for'defendant, wit¬ 
ness testified that the left hand horse was right on the track just as 
they crossed, and the right hand horse was just headed on the track • 
it would have been just the same to try to get them off track as to let 

i ^ * j i i • • * raining hard that evening^Uiat 

os !!, , T bee , n ra T n e , h , ard , ‘he rail i s clean and clear anil 
he brakes take right hold; that he did not remember whether 

tha ,,-„. e t ,1 ‘® stlfied ,efore th « coroner’s jury; that it was misty 

cars ui, 6 ^ T7 T ° ne J of l he bi *’ high-powered motor 
urn..' * • ° n d< ? fendant s road ; ‘hat the train which collided 

with the wagon was a big, two-car train with air brakes; that they 

?hi“thpT a !t r K n [ he Capltal Traction line while witness was there: 
that the hand brake was used; that he does not know the weight 

of defendant s cars or the weight of cars operated by him in the city 

1 pon re-re-direct examination by Mr. Downing^ counsel for nlain 

’ ' v ' tness ‘csPfied that a car operated by air can be stopped quicker 
than a car operated by a hand brake. FF ^ 4 

the"„kintT n ,e HfiT/L “ V Uusss I ,rodl “' ed on behalf of 

t e plaintiff, testified that he had made a series of measurements at 

ie point of the accident; that from where the concrete leaves the 

Bridge down to where the track comes into the cune is 161 feet 

measured along the grooye of the rail; that the narrowest Lint fr™ 

t e curb to the rail is two fee/, one inch; that the width of°the track 

froin the extreme west rail to the extreme east rail, taking in both 

tracks opposite the stop sign, is 15 feet 11 inches; that the width of 

the west tiack and also the east track is 5 feet, 1 1-2 inches- that t),„ 

distance between the two tracks tha, is between the raidsTs’fil ? e fee, 

29 dL^;‘the aecil 

east raif^f the'northbomi'd SklSe & 

Iweak ! of & taVil 

the cune below is 850 feet; that the distance from Lie 4 to nofel 
on the right hand side ffoine- south i« p • u W ^ oAe ^ 

u, p* 2,55 2 m* sr;, jg s ^ * 

.•unC tZS'Zl'T" ,or 

pole to the beginning of the ratter thafit i, m t Ti the f Cond 
of the bridge to whfre the aS’t occumd 133 f66t ^ the 6nd 
I pon redirect examination by Mr Downing wifn^ 4 a ^ 

Company P,.„, , nd » f . mU1 „ IntSd^E 
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case; that it weighs 3450 pounds; that the horse that was killed was 
booked at 1250 pounds and the other horse 1350 pounds; that the 
length of the wagon from pole to gate was 24 feet, 6 inches; that 
the width of the front wheels front hub to hub was 5 feet, 6 
30 inches; that the width of the back wheels from hub to hub 
was 8 feet, 8 inches; that he had known Fincham for quite 
awhile, that fincham had worked for the Company for about eight 
years if witness is not mistaken; that witness came in contact with 
him every day; that the condition of his health and hearing before 
the accident was first class; that prior to the accident he had seen him 
use the telephone many times and that he cannot now use the tele¬ 
phone; that before the accident his eye-sight was good, but that now 
he can see but very little out of one eye; that he has noticed a weak¬ 
ness in his left arm; that he has very little use of that arm; that 
prior to the accident he was a first class man in every sense of the 
word; that lie is now mentally and physically a wreck; that he 
has been retained in the employ of the’Knox*Company since the 
accident as a matter of sentiment : that his wages never have been 
reduced. 

Whereupon Daxiel Carroll, a witness produced on behalf of 
the plaintiff testified that he is a brick burner; that he saw T the ac¬ 
cident and was right at it when it happened; that at the time he 
was coming to that point from his work at the Potomac Brick yard 
to catch that train; that there was a stopping point there by signal 
and it was his purpose to board that train; that two other men 
passed witness on the road going towards Washington in the space of 
the court room before he got to this stopping point; that they sig¬ 
nalled the train to stop with a handkerchief; that witness then 
31 saw a wagon come off the bridge on the right hand side going 
South; he saw the train coming up; that that was seven- 
thirtv-fiye o’clock or something like that; that the accident hap¬ 
pened right at the second pole: “They was right at the second pole 
and they fell right down, fell right down at mv feet.” That he 
saw the team when it got on the north bound track and the car was 
at that time 100 feet or more away from the team and 50 feet awav 
from or below the first curve; that it was a gloomv, drearv even¬ 
ing, foggy and had been raining often that day; that there were no 
headlights on that car; that witness knows that there was a light 
on the wagon, but does not remember where it was; that witness 
was over at the point where the accident happened several evening* 
prior to the date of his testifying with Mr. Dowing, plaintiff’s 
counsel, and noticed that a train approaching the point of the 
accident displayed no lights except the headlight as it approaches 
the curve nothing is visible but the headlight; that when 
the accident happened the men fell out at witness’ feet, right at 
him; that they unhooked the horses, picked the men up and helped 
board the train with them; that witness is not able to recognize anv 
of the parties now; has seen Mr. Fincham since the accident: that 
witness gave his name to some one at the time, but does not remem¬ 
ber who it was. 
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\\hen asked the following question: “How was the ambulance 
upon the track when it was struck?” witness replied: “It crossed 
o\er the \\est track coming to the East side, to the right They 
.... hn . d c°me down on the right and had come down on the left 
going west. \\ ell, they had come down in there as far as 
. . ,,le . v oould go just, as this train was approaching, coming up 

InoCT ' h 4 ? n , they S SSed v. th 1 « rack in 50 feet distance anV,t 
oked to me that anybody that looked to see, he could not avoid 
hut to get across at that track.” 

When asked the question: “Why is that?” witness replied • “Be¬ 
cause he could not get back, because no sooner was he on the soutli- 
houml track he was already on the northbound, you ^ee becau'e 
that wagon was that distance. He would be crossing this track no 
sooner than he turned liis horses and there is no other way for him 
to do but to go across there. He could not get back ” 

In answer to the question: “How much of the wagon was on 

replied 88 ‘VUroMt Un Th ra0k . a ‘ V*® I 1 ™ of . the ««i<le,H?” witness 

not Tlinf f l ' f ' ese ‘T° racks was J ust like that (indicat- 
ng). That wagon was over both of them. Just at the time he 

ther d one S Them i’° n't !U ross f one , tru< ’ k - >‘ is Pole would be on the 
oinei one. 1 here is no way for him to escape getting a blow” 

lha witness had been walking over that road for forty years- that 

t e tracks are flush with the concrete where the wagon was .truck 

that after the tracks leave the rise there is no concrete- that it i« all 

dirt after the break in the concrete. ’ 

Upon cross-examination bv Mr Barbour nn„ nio i x* „ A c j 

mm *•1. 

oo f f ? le \ I 1 "? 0 ? 1 f .^ ther cross-examination he admitted that he 
3d had told plaintiff’s counsel about it before the day of trial 

coming, had seen it andhfardh ™“ii m*. 1,72*™ T 

car coming; that there was no trouble akmt‘Ji!if. f the 

took no notice to see the liable in witness 

was inside; tha it^ not ^ light 

3—2495a 
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“Q. What was its position when you first saw it? A. The 
wagon ? 

*‘Q. What was the position of the wagon? A. Crossing the 
track. 

Q. Which track ! A. Coming off the southbound, coming 
across the northbound. .Just about the time he turned his horses, 
he was on both tracks. Ain’t no position in it.” 

That witness further testified that he supposed that the motor- 
man had plenty of time to stop if he wanted to; that the horses 
could not stop because they would have been in the train’s way if 
they had; does not know how far it is from the place you turn to 
the end of the concrete; that he does not remember seeing macadam 
road at the end of the concrete; that at the time that space was not 
used as a roadway for wagons; that it is used now in an emergency ; 
that it is capable of being used when they want to do it; but thev do 
not do it: that witness was coming north at the time of the accident 
.and could not see how far the car was from the wagon without turn¬ 
ing his head; that he had his back to the car, and face to the 
wagon; that when he got up to a certain point he could see both 
ways; that tl*> wagon was about 50 feet from him when he saw it 
come off the Bridge; that at that time the other two men who had 
Ijassed him had gotten to and were on the Highway Bridge and at 
the time of the accident witness had advanced enough to he 20 feet 
trom them; that one of the horses was killed; that they picked 
two of the men up off the street and got one out of the van 
■ 5 .. 1 P 01 ? 1 T'! ire V t examination by Mr. Downing, counsel for 

the plaintiff witness testified that the lights at the end of the 
Bridge threw a light for about 50 feet, so that the ambulance and 
all that happened was right in the light. 

\\ hereupon \V illiaxi McBride, a witness produced on behalf of 
the plaintiff, testified that he lives in Alexandria and frequently 
comes to W ashington over this line; that he was employed bv the 
defendant Company for 10 or 11 years as motorman and car'barn 
hand; that he has been out of the employ of the defendant Com¬ 
pany for between three and four years; that the equipment of the 
care is now the same as it was when he was motorman; that at the 
point of the accident the usual rate of speed taking that curve is 
from six to eight miles an hour; witness later testified that the rate 
was between four and eight miles an hour; that it is up grade at 
that point coming into W ashmgton; that the fact of its lting up 
grade and on a curve, would have the effect of making it possible 

. O t nrs qU,Cker a that mlst , u P on « ‘rack will make a wheel 
slide, but a heavy rain does not make much difference in the track- 

that on a straight or level track a car going at the rate of six or eight 

miles an hour can be stopped in about 8 or 10 feet, going at the 

rate of ten miles an hour m between 20 or 25 feet, and goine from 

10 to 12 miles an hour, within 30 feet; that the use of sand and re- 

\eree current would tend to shorten the distance within which you 

could stop by one-half; that these cars are equipped with sand and 
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straight air brakes, which are better brakes than the ordinarv 
oo hand brakes; that it takes about a second to throw the handle 

i ° , an brake to stop a car; that witness does not know 
whether the oil headlight had been done away with in 1910 or not 
that the arc lights are lighted by the motorman from inside the cab * 
that the partition between the motorman and the inside of the car 
is solid except for a little window eighteen or twenty inches long on 
some of the cars which is three feet below the hood of the car; that 
the electric lights in the car are located right down the centre of the 
ceiling in the centre of the car; that there are ventilators on each 
side of the lights m a line with them. 

Upon cross-examination by Mr. Barbour, counsel for defendant, 
witness testified that when the lights in the car are lighted there is 
no trouble seeing the car, if you are standing off to one side; that 
when the car is running the lights are dimmer; that witness was 
discharged by defendant Company about three or four years ago 
because he had a collision at a point called Dyke; that he stopped 
his car and started the other way and was overtaken by the other 
car and knocked off the track. 


i if William C Litchfield, a witness produced on be¬ 

half of the plaintiff testified that he lives in Alexandria and was in 
t le employ of the defendant Company about five years ago as trol- 
eyman and conductor; that he has run a car as motorman; that 
since leaving the employ of the Company he has ridden up and 
down the hne and knows the point of the accident ; that in 
dune, 1910, that the usual rate of speed at this point was 
between six and eight miles an hour entering the curve • that 
going at the rate of six miles an hour on straight track one of these 
(arscan be stopped within between ten or twelve feet; at eight miles 
an hour, within between 12 or 15 feet, at ten miles an hour, within 
^tL ?e,1 9n 5 * or 2° feet; and at from ten to fifteen miles an hour, 
?° 25 fee * 5 that /he curve at the point of the accident 

would slow the car down; that it was customary in June, 1910 to 

slow up at the curve at this point; that the use of sand and reverse 
(urrent would help in an emergency. 

• J, P on i CT ,°r e /r in ? tion ky Mr. Barbour, counsel for defendant, 
witness testified that he was a discharged employee of the defend¬ 
ant. Company. 

i.ni'f !if r ?r P ° n i A P , LUNKETT - a witness produced on be- 

1 - f J. ’ e testified that tie had known Mr. Fincharn for 

•’ '' eaIV ’ that he first knew him when he was employ?.] on 
the Capital Traction line; that for six or seven years when he was 
Horkins on that hne, saw him every day that he was not signed 
off that after he left the road, witness would see him probably two 
" r Inree times a month up until the time of the accident; that since 
lie accident he has seen him six or eight times altogether; that prior 
to the accident he was a very good man and seemed to be quick and 
nanov on the road, never wore glasses and seemed to have no trouble 
hearing; that after the accident he noticed a difference in his hear- 

mg and eyesight; that his eyesight was not so good and he 
oo wore glasses. 
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^ !i ere «Pon, Mrs. Eleanor M. Fincham, a witness produced on 
behalf of the plaintiff, testified that she is the wife of the 
plaintiff in this ease; that she has been married to him about six 
years and has children; that prior to the accident, he was in excel¬ 
lent health, that he was a healthy, robust and strong man; that his 
eyes were good and that he never used glasses or complained of his 
eyes or hearing: that since the accident he has never had a well 
da\ and K a total wreck; that he cannot see at all; cannot write his 
own name without his glasses; that he cannot hear anything; that 
he cannot lift anything to amount to anything with his left arm ■ 
cannot raise it above his head or put it behind him without great 
pain; that his condition began to show right after the accident. 

I pon cross-examination by Mr. Harbour, counsel for defendant, 
witness testified that she did not notice that his hearing in court on 

day of trial was better than it ordinarily was. 

«/ 

/Thereupon Charles E. Smith, a witness produced on behalf of 
the plaintiff testified that he was the driver of the wagon to which 
the accident happened; that it was a rainy day, raining and misty: 
that he is not sure that it was raining pretty* hard at the time the 
accident happened; that it had rained right smart that day; that 
witness left the Knox Stable about 7;.‘>0 to go over into Virginia 
for a sick horse; that the accident hapi>ened near the second 
. 1.1 poljLjust past the light, witness thinks it was. 

‘‘The Court: How far had you gone when the car struck 
your team? 

A. Veil I do not know exactly how manv feet it was, but just 
as I passed the second light, the first light and the curve begin to 
cum? mem and when it beginning to close me in, and it being 
uetty wide. I discovered myself bound up by the track, and look- 
ig ahead, a- T thought 1 was. T started across the track and when 

L!‘TV i a( T° SS J li trnc * k ,n Y horse< « ot on the northbound track 
and I looked and there was the car. 

“Q. Now far was the ear away? A. Maybe about fifty feet- it 

Z R to 1 ’ e “ "/i 6 f, , ,rt ! M T* 1 ' ,0 not kno "'- but it did not look to 
if > be met that, but there was no way for me to eome baek. Tf 

I had pulled to the left then I would have pulled right, faee into 

the ear. T pulled to the left and tried to get tnv horses off the track 

to save the men and myself too. but T did not save anything much ” 

ear l e hd ZZ ZZ Z'Z ,hpre ™ »ny headlight on the 
_ ,, e '.I 1 ! • . , * lal ■‘inehani was standing up in the watron 

" ,'l. ;l ‘ >e rear of wffne s and Shore, who was killed was sitting 
on Ins left side: that Fineham had nothing to do with driving Z 

K:'r n „: k ;r, of: ,h -« ™ ^zzzz 

OVer Z\2ZZ} < ' ZZ* ™me down asfaraVhe 

could to he free of both eurb and traek: that when he saw 

4 the rear wheels on against the eurb. he looked ahead and 

that 1. „ ke<1 ,, k, ! 1< ? of . ''fnwrous and he did not go anv further 

that he then pulled to the left across the track and Kv u ’ 

W on ,h, „o rt M„„„, , J ft ftA* ft 
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uas in front of him; that after you cross* over thp road runs on the 
left hand side of the track going south; that there was a light in 
the wagon, but witness does not remember whether it was showing 
at the time or not; that after the car struck the wagon he did not 
know anything for five or six days when he found himself in the 
Emergency Hospital. 

Upon cross-examination by Mr. Barbour, counsel for defendant, 
" itnesj* testified that he saw the car when it was too close for him 
to get out of the way; that he did not see it sooner because it was 
lather dark; it was too dark and he did not see any light, but of 
course there might have been a light; that he was under the lights 
and it kind of blinded him; and he did not see the car; that he 
does not know there was any obstruction to keep him from seeing 
the car if there was a light on it except the darkness; that if he had 
gone straight ahead the side of the car would have been exposed 
to him owing to the curve; that there was no reason why he should 
not have seen this if he had looked except for the darkness; that 
the reason why he could not stay on the track he was already on was 
because his wheels began to scrape; that he does not know that 
there is lb feet clearance at this point between the northbound 
track and the south curb; that when he saw it, the car was 
41 fifty feet from him; that he never saw the car until his 
horses were on northbound track; that it was all he could do 
then to whip his horses up and get out of the way; that if he had 
swung to the right with the speed the car had on, it would have 
thrown the tongue nght into the car; that there was only one horse 
on the track at that time but with the speed that witness had on 
he could not turn a pair of horses in. 50 feet to the right; that he 
does not remember just where the lantern on the wagon was or 
whether it was lighted; that when Fincham saw the car he told 
witness to get out of the way just a* quick as he could: that his 
team was just jogging along, just about as fast as a man could walk : 
that you cannot see a lighted car down to the Brick Company’s 
works; that U is a perfectly level country around there, and that 
the Bridge is a little bit higher than the country; that if the light 
was not on the car and it was dark, vou could not see unless vou 
were right up on it. 


I leieupon I r. Ldwaro (t. Seibert, a witness produced on behalf 
of the plaintiff, testified that he is a physician and an eye, ear and 
throat specialist; that he examined plaintiff on March 27th 1911 
and found that his vision was reduced about one-fifth of the normal 
vision and that his hearing was very much reduced in the left ear. 
about corresponding to the grade of severe deafness as determined 
bv the Pension Office; that it is not likely that his hearing will get 
better; that if a man received a blow in a railroad accident 
4 l over the eye and thereafter remained unconscious for five 
or six days and immediately thereafter realized that his sight 
and hearing were affected and it was apparent to others that thev 
were affected, witness should say that the accident was the cause of 
the defects. W hen asked to explain how the range of vision i« 
tested, by an instrument called a perimeter, witness said: 
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“A. I can show.very readily how that is done. This may repre¬ 
sent the instrument and the patient sitting here with his head rest¬ 
ing upon a support. The center of this disc is right on a line with 
his eyes. He fixes his vision on this central point and this mire is 
a movable apparatus that works on this scale; this is divided off 
into degrees and so the patient is looking here. In moving the 
mire up in this direction, if he sees it is here and it is marked 20, 
then we indicate that fact on the chart, 20 degrees. If he sees it 
at 40. we indicate that on the chart. Then this can be revolved in 
a horizontal direction, and in that way we map out all the directions, 
horizontal, oblique and all the various directions. 

“Mr. Harbour: How is it ascertained whether he is telling the 
tmth about it, Doctor? 

“The Witness: Well, if a man understood this instrument and 
knew of its use and had seen it liefore, he could misinform me, for 
1 must depend to a considerable extent upon his statement. He 
might misinform me, if he was acquainted with its use, but patients 
seldom see these things. Of course if he had access to and prac¬ 
tice with an instrument he could very readilv misinform 
43 me. 


Mr. Barium r: If you honor please, we move to exclude 
this evidence because it is necessarily hearsay evidence, obtained for 
the purpose of producing testimony before the court. A declaration 
<>f that kind made — a physician, I do not think is competent evi¬ 
dence. 

The Coi rt : This instrument is recognized as an authority in 
medical practice? 

“The Witness: Oh. yesentirely so. 

“ I he Court: T will admit the answer. 

“Mr. Harbour: I note an exception. 

Inch exception was duly noted bv the court upon its min¬ 
utes.” 

Upon cross-examination by Mr. Harbour, counsel for defendant, 
witness testified, that he had never seen plaintiff prior to the time 
he had made this examination and did not know anything about 
1n< field of vision prior to that time; that witness cannot say that 
< efects in the eyesight are the usual and ordinary result of such 
a blow; that they may be caused by disease in plaintiff- that he 
saw no evidences of disease in plaintiff. 


i thereupon Dr. Thomas A. Gruber, a witness produced on be¬ 
half of the plaintiff, testified that he is connected with Emergency 
Hospital and was there on June 10th. 1910; that he is an expert at 

r T™ \ ltn «* identified an “X” ray negative of the 
left shoulder of Fincham taken by him on June 13th. 1910. that 

l \ shows a fracture of the outer end of the collar bone and 
44 also a fracture of one of the ribs. Witness also identified two 
prints of negatives one of the right or normal shoulder and 
one of the left shoulder, showing the injury, taken of Fincham ten 
days before the trial; that these prints show the same breaks shown 
on original plate: that the picture shows some little enlargement of 
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the rib at the point where it has healed; that he should at this time 
na\e reached , ? maximum degree of improvement: that he h&<* 
examined the left arm stripped; that the movement of this arm is 
restricted about one-third; that he cannot raise it above his head 
and cannot draw it backward as far as normal. 

, II | ABLOW ’ a wi ‘ ness P r °duced on behalf of the 
pldintill, testified that he is a memlier of the Bar, and was a Das- 

senger upon the train to which the accident in this case happened' 
that he has been riding over this line twice a day for the last fifteen 
years; ha. at the point of the accident the usual rate of speed ' 
aster than at other points, but that on this particular occasion thev 
"ere running just a little more slowly than they usually do 

l pon cross-examination by Mr. Barbour, counsel for defendant, 
witness testified that the speed varied on different parts of the road 
but fie presumed that the average speed would be about fifteen milts 
an hour; that witness presumes that they put on a little more power 
to make the upgrade at this point. ^ 

45 Thereupon, Dr. Samuel C. Cox, a witness produced on 

behalf of the plaintiff testified that he had seen and examined 

of M,“ SXm n h " n and had made several examinations 

‘‘Q. Please tell the Court and Jury what you found the ...»ttor 
w.th lnm. Are these your notes I have here? A Y™ “ er 

« A p 1 . u ', ay refres j! your recollection with them, if you wish’ 
•V M ‘\ ! incham applied to me on August 1, 1910, shortly after 

reatmei t'Tnd 1 ZX and ? |,lied for examination and 

t eat nent and the examination revealed a fracture of the Wt 

shoulder with stiffness and from one-half to two-thirds limitation of 
all movements of the left shoulder joint. He also had a ^rTro^ 
the eft car "here the ear had been partially severed He also had 
trouble with the eyes anil ears and symptoms of neurasthetiia aceorf 
mg to my _fimt examination. lie'has been to *“£2 
December i 1911, and yesterday I found practically the same con¬ 
ditions existing, possibly somewhat improved, but' the conditions 
were all there as at the first examination "Unions 

V ^°' v ah°ut the union of the shoulder joint there ? V Tudtr 
...« from the radiograph union has taken place There was 

4(i TS r and the b0 " es "? re Wlred ’ but there is present what 

Tfie c d l ?Z <>m i'!"' 0 ,"’ the lj0l,es have united at an angle, 
i T I e . e,K °^. t ^ collar hone was the part fractured The end 
has united o the body of the bone at an angle causing a def rmitv 
and what is call a vicious union, the bones not refining their 
or gmal or normal contour. The callous thrown out at thaf angle 
acts as a shock and limits the motions of the shoulder join?” 

\, \ ", r ! her '. estlfie<1 t h a‘ H>e four inch scar over the point of 

he left shoulder witness is informed is the result of the operation 
for wiring the bones.,mmediately after the accident; that tKo?" 
graphs taken several days ago still show the defects; that since wit 
ness saw him first in August, 1910, there has been We Improve- 
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meat, but there is still an abnormal condition there and that he lias 
not entirely recovered so far as witness can see; that he doubts 
whether there will he an entire resumption of the normal functions 
i»t the shoulder; that the neurasthenia has somewhat improved, 
though lie still has some my pm toms of it in exaggerated reflexes; 
that it is impossible to tell in any given case how long it will last. 

Thereupon Richard Samuel Luckett, a witness produced on 
behalf of the plaintiff, testified that he is a resident of Alexandria 
and prior to June, 1910, rode over this road about once a week; that 
he was a passenger on the car on June 10th, 1910, when the acci¬ 
dent occurred; and that the car at the time of the accident was going 
slower than the usual rate of speed. 


i 


Thereupon Enoch Davis, a witness produced on behalf of 
the plaintiff, testified that he is a resident of Alexandria, 
that he was employed by defendant Companv as motorman up 
until about four years ago; that since that time he has ridden upon 
these cars once, twice or three times a week; that the usual rate of 
speed just before entering the curve at the point of the accident is 
between six and ten miles an hour, not over ten miles; that at that 
point a car running at the rate of six miles an hour could be stopped 
within between eight and ten feet; running at the rate of eight miles 
an hour, within twelve to fifteen feet and running at the rate of 
twelve to fifteen miles an hour, within twenty-five to thirty feet; 
that these cars are equipped with sand and air brakes, which* would 
have the effect of making it possible to stop a car within half the 
distance. 


ThereujHm, William Finch am. the plaintiff, being recalled and 
asked what part of the wagon was struck by the car, testified that it 
caught the right hand horse right in the flank; that the outside part 
of the (<u on the east side struck the horse; that he has incurred 
practically no medical expense and very little for drugs. 

Fpon cross-examination by Mr. Barbour, counsel for defendant, 
witness testified that he could not say whether the car came in contact 
with the wheel of the wagon; that it broke the hood of the wagon 
and broke the wagon all up where witness was standing; that when 
asked whether he did not testifv at the coroner’s inquest 
4<S “that he could not say how far the car was in front of him 
when he first saw it;” and that the car was running fast all 
right, “witness said he did not remember;” also said lie did not 
remember testifying at the inquest “That he could see out of the 
front and back of the wagon, that there was nothing to obstruct the 
view and that he could see quite a distance down the road.” 

M hereupon at the close of the plaintiff’s testimony Mr. Barbour, 
counsel for defendant, moved the court to take the case from the 
jury and direct them to return a verdict for the defendant upon the 
ground that the evidence in this case fails to show any negligence on 
the part of the defendant Company or its employes ancj because it 
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shows affirmatively the contributory negligence on the part of the 
plaintiff himself. 

The Court overruled this motion, to which action of the Court 
counsel for defendant noted an exception, which exception was duly 
noted by the Court upon its minutes. 

I hcieupon at the direction of the Court, the jury, accompanied 
b\ t'\o Deputy Marshal/s and counsel for respective parties proceeded 
to the scene of the accident and took a view of the same. 

in order to maintain the issue on its 
behalf joined, produced as a witness Dr. A. Barnes Hooe, who testi¬ 
fied that lie is a physician, and in June, 1910. was surgeon for 

( \ e ^ e ^ a11 * Com P an .v; that he is not now acting as surgeon for 
49 the Company; that he was called on by the Defendant Com¬ 
pany to render surgical aid to the three persons injured in 
this accident; that these persons were Mr. Fincham, Mr. Shaw and a 
colored man whose name witness does not recall; that he saw them 
at the Emergency Hospital in this City; that Mr. Fincham had a 
tract lire of the collar hone; the shoulder was very much bruised and 
contused and lie had an extensive laceration of the left ear- that 
plaintiff stated to witness that he was riding in the back of a van o, 
horse ambulance and that the accident occurred without anv warn¬ 
ing to him at all; that lie knew nothing of it until the wagon was 
struck; that he did not anticipate any danger. 

I ]>on cross-examination by Mr. Berry, counsel for the plaintiff, 
witness testified that he could not specify the exact time that Fin 
chain made the statement; that it was not the night the accident 
occurred, but probably the next time he saw Fincham the next day 
that he was suffering somewhat at the time; that his ear had been 
tieated and his collar bone set, but not reset with wiring which wa« 
done several days later; that there was not a perfect union of the 
collar bone; that lie has not seen him for two years and does not 
know what the condition of the fracture is now; that he treated it 
surgically but does not recall whether he used any padding or sup¬ 
port under the arm; that he considered himself Mr. Fincham^ 
physician at the time; that he saw no reason why he should give Mr 

-a *vT n u ng an> i i^^ation in the case; that he did not know 
that he would be called as a witness until the Marshal/ 
summoned him; that he did not make the examination for 
the puropse of testifying; that he was paid for his sendees in this 
case bv the defendant Company and has never sent Mr. Fincham a 
bill; that the only compensation that he expected to get from the 
itailroad for his testimony is the allowance of $1.25. 

.u e f eii j° n I?RA ?1 K C* McLearan, a witness produced on behalf of 
the defendant testified that he resides in Alexandria and was a pas 
senger on the car to which the accident happened in June. 1910: 

* «r* WltneSS was ,seate( ^ i. n ^ le fr°nt seat of the motor car. 

‘Q. Just state to the jury what happened at that time? A Well 
we were coming to Washington. I think T left Alexandria on the 
4—2495a 
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7 :25 and it was in the summer time, I know—they say it was 
the 10th of June—and just l>efore we got to the bridge I heard the 
motorman signal as if somebody had signalled the train to stop, he 

gave the customary blow and in about—I do not suppose_a few 

seconds, there was a collision and I saw a couple of men knocked 
from something, I did not know what they were in, or anything of 
the kind. You cannot see through the front of the motors- thev 
are dark in front. I said ‘We have had a collision.’ ” ’ 

Witness further testified that in passing another train he observed 
the reflection of their headlight on the other train, which he 
ol made the subject of comment to a man seated with him: 

^ that time it was not really dark enough to have 
lights; that to the best of witness’s knowledge it was raining a little 
or drizzling; that witness saw the result of the accident when he 
got out of the car. 

Q. Tell the jury what you saw there. A. I saw a colored man 
laying up on the bank as if he was badly hurt; and I saw a white 
man bleeding very freely, and on the right hand, coming this wav. 
was a gray horse that seemed to l e dead, and T guess it was and I 
said to somebody that we ought to send for an ambulance Then 1 
turned,—it is the words T said—‘By God, we have hit an ambulance ’ 

1 hen Mr. Harlow and a lot of us got hold of this wagon. There did 
not seem to be any shock, but it seemed to push more than anythin" 
else, and we did all we could for the patient, all that was done thereT 
and pulled the, agon from against the car; the tongue appeared to 
be broke off. There was a crash of glass when they come in i-on- 
ac ^- *1 a high front wagon with a hood, or something over it ’’ 
Thereupon witness further testified that he did not think there 
was any evidence of the car having been in contact with the running 
gear of the wagon; that the tongue was broken and the hood pushed 
back; that the white horse which was on the right hand side coining 
into W ashington seemed to have been cut loose and the other horse 
seemed to be struggling; that the train left Alexandria at 7:25 and 
;\? s . ,H ‘ * n ^ M ashington at 7:55 and that thev were about 
} 5 minutes late getting in; that when thev got into Washing- 

dUrino. ““.h " a l !? ht ’ k, , nd of ,he foaming, but you could see 
distinctly through the parking at the Agricultural Department; that 

witness recalls a house located on the right hand side of the railroad 

going towards Arlington Junction, which house is probable seventv- 

!uVaJ <S i ° r leSri froni t ,e rail road nnd - 5 °0 yards from tlie bridge- 
that tins house was not there at the time of the accident; that on the 

night of the accident, after witness had gotten out of the car he 
cou d see another car coming before it got to that house or along 
m that neighborhood; that he lias no interest in this case in anv wav 
Dpon cross-examination by Mr. Downing, counsel for plaintiff’ 
witness testified that he was engaged in running a pool room in 
Alexandria; that the jar of the accident was not sufficient to throw- 
witness o„, of his seat; that it seemed as though the car was pushing 
something along; that instead of a blow it was a push; that the car 
stopped almost immediately: that the white horse was Iving on the 
right hand side, a little back of the front of the car; that he does 
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not think the headlight was an oil light; that it was brighter than 
an oil light; that they did not light the light any more until they 
reached the station. 

Upon re-direct examination by Mr. Barbour, counsel for defend¬ 
ant, witness testified that there was no light on the car when they 
went through the City, that the headlight had been broken by the 
collision. 


1 hereupon Joseph Moseby, a witness produced on behalf 
of the defendant, testified that he is about fifty-seven years 
old, lives at 2108 \ irginia Avenue, N. W., and is a junk dealer; 
that he was at the south end of the bridge at the time of the accident, 
coming from Arlington to take a car there; that he saw the col¬ 
lision between the car and the ambulance; that he was in the com¬ 
pany of another man named Brown. Tn response to question as to 
what happened, witness testified as follows: 

“M e run to get there ahead of the car and signal so that it could 
stop for us to get on. There was three men—at least there was an¬ 
other man we had passed, this man who testified here yesterday—we 
passed him and I run there to the bridge so that when I am there, 
if I ride the car, T generally take a front car because I do not like 
t° s nioke. I got near to the bridge where I could get in front of the 
car and we signalled the car before it got there. They slowed down 
and just then I looked out and saw an ambulance coming in a pretty 
brisk trot, these men were coming, and this ambulance came by me 
in a trot still and T thought it would go on by the car. The car was 
near stopping, of course, had got near to us, and instead of his keep¬ 
ing to the right, on the west side of the track, just before he got to 
the car he pulled the horses deliberately to the right, right in front 
°f tll ° car > an d of course there the collision was, and it threw this 
gray horse over to the right.” 

o4 itness, thereupon, testified, that the ambulance was com- 

ing from the north going south; that the driver appeared 
to he in a hurry and had his horses in a pretty brisk trot, which thev 
kept up without stopping until they came in contact with the car 
that witness was as do<e to the bridge at the time of accident as the 
distance from the back to front of the court room, about twenty 
yards and about the same distance from the wagon at the time it 
struck the car; that there was no trouble seeing the wagon or the 
car, that he could see both plainly, because it was light, very light 
and witness could see all around; that he saw the wagon coming' 
that the car had acknowledged his signal to stop and slowed down 
for the purpose of letting him on; that the car had a headlight 
burning which witness supposed he could see half a mile; that there 
was a clear view and you could see the car soon after it left the junc¬ 
tion; that the point of contrast between the wagon and car was 
twenty or thirty yards this side of the end of the concrete; 
that witness saw the condition of the macadam the day before the 
trial and that the condition is the same as it was at the time of the 
accident; that it has been the same ever since it was built; that the 
macadam portion is not generally used by teams unless in case of 
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necessity, because wagons cross on the concrete; that it was light 
enough at the time to see a car without any light on it. 

“Q. How close was that wagon to that car when it turned to cross 
in front of it? A. Well, I could not just say. I know it was too 
close for him to get across there, because when he passed me 
>D he was going that way and I thought in fact it was going by 
because there was plenty of room for him to have gone by, 
but instead of him going by, he just pulled the horses immediately 
right in front of the car, and of course then the collision came ” 
Upon cross-examination by Mr. Berry, counsel for plaintiff, wit¬ 
ness testified that at time of accident he was near the end of the 
bridge at the stopping place; that when he first observed the car 
coming, he was down hevond the macadamized portion of the road 
and had to run to get up there ahead of the car; that when he first 
obsened the car it was a good way back of him, just after it left 

n»r 1 ^ 0n *L U * n v t,01 i ; j that lle S ot t0 t,le topping point before the 

ar did, that he did not see the wagon before he got to the ston- 

pmg point; that the car had slowed down when he first saw the 

wagon; that after the wagon passed him he could see both the 

wagon ami the car; that at the time the wagon pulled to the left 

and tried to cross the track the car was so close that all they could 

do was to get the horses upon the track and the car was upon them: 

that witness was looking at the collision; that the car struck the 

infhnr 11 i the t0 P* Ue ?! tI,e wa * on ’ taking the tongue and cutting 
one horse loose from the wagon; that the other horse was standiim 

only holding by the breast chain; that the car did not shove the 
wagon and holies; that it all happened in an instant; that the ac- 

kvi nt Forty yards from the end of the 

b bridge; witness supposes; that at the time he signalled the 

ki 1 ' vas .?° me fifty yards away and answered his signal bv 

tbAtTh’ hat h W n0 r ! ear the whistle blow or the bell ring again* 
that there are electric lights on the end of the bridge and itisverv 

light around there, but that you could see that evening without 

.ght s that there .s nothing to prevent anv one eonnTg up the 

he k h^"' See "tlf k" amb ’ ,,a, . ,ce ; that a " ambulance or wagon at 

cun^ fe. he dld no^"’ W , r C ? “PR«■“’ dm '" “> second 
, a . ho V," 1 not any light on the wagon: tlmt he did not 
notice whether there was a headlight on the car after the collision 
nn . Lpo .'‘ redirect elimination, by Mr. Barbour, counsel for defend- 

"rack ^hm t °' " at lhe " heels af the wagon never got on the 
was still of, th T' e " as aeross the track, but the wagon itself 
it, on the westbound track; that lie saw Dan Carroll, who was 

e man that they passed before thev got to the bridtre' that he 

4 asru-«* n-™- 
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I hereupon James Brantley Hayden, a witness produced 
on behalf of the defendant, testified that he lived in St. 
Mary s County, Maryland, and was a farmer; that on the 10th day 
of June, 1910, he was employed as a motorman on the Washington, 
Alexandria Mt. \ ernon Railway Co.; that he voluntarily left the 
employ ot the company about November 1st, 1910; that about four 
years before he had acted as motorman in Baltimore; that he was 

V< in ? 6 car that had the accident on June 10th. 

1910, that he left Alexandria that night at 7:25, with a train com¬ 
posed of one motor and a trailer; the motor being equipped with 
air brake, whistle, gong and headlight; that he arrived at Arling¬ 
ton Junction on time, but does not remember the schedule time 
but should judge that it was about 7:47; that after leaving the 
junction he proceeded on towards Washington and after he left 
second curve below the bridge he saw a wagon just passed the draw 
on the bridge; that he proceeded on and saw two colored passen- 
fhuiding near the south end of the bridge; that the wagon was 
still in the front of him and he could notice lx)th the wagon and the 
passengers at the same time; that he blew his whistle for a crossing 
just before he got to the curve; and after he left the curve he blew 
signals for the crossing where the accident occurred; that these 
signals were two long blasts and were blown a square or more be¬ 
fore he reached the crossing where accident happened; that the two 
passengers signalled the car to stop and witness answered the 
;}S signal with two blasts of the whistle; that he then slowed 
down to take on these passengers as well as look out for the 
wagon; tiiat the wagon was still driving along on the right hand 
side at an unusually fast rate of speed at that point; that it kept 
on arning, holding to the right over on the west side of the west 
track; that witness did not think that the wagon had anv intention 
of crossing over and kept on to make the stop where the passen¬ 
gers were; that when the wagon got about ten feet in front of the 
car it swung right around in front of the car; that witness reversed 
his car and used sand, but it did not have time to make any noise 
with the whistle or gong; that he simply hollered; that he already 
had his brake partly applied; that there was nothing else that lie 
could have done to have avoided the accident; that his electric head- 
hgh was burning; that the interior of the car was light; that he had 
lighted it himself by turning a switch in the motor cab; that as a. 
result of the accident his headlight was completely torn out and all 
windows broken out of the front of the car; that the front of the 
car struck one of the horses and the hood of the wagon; that the 
wheels of the wagon were not on his track at all; that he stopped 
l ! , . s . c . f ! r mstantly as nearly as he could get at it; that wagon was 
lightly turned; that his hands were in place and all he had to do 
was to pull back reverse bar and feed the controller, which did not 
take more than a second; that the white horse, on the right hand 
side of the dnyer, the one nearest the car, was killed and fell to the 
side of the car on the east side of the track; that at the time, 
it was not dark and witness is satisfied that he could see as 
far across the bridge as he could have seen at noon; that it 
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was slightly misting, but not raining; that mist on the track has 
much to do with the time within which you can make a stop; that 
it forms a kind of slime on the rail and makes it slippery; that from 
the end of the bridge looking towards Arlington Junction you could 
see a lighted car from the time it left the Junction; that witness 
should say that at the time you could see an unlighted car; 

Upon cross-examination by Mr. Berry, counsel for plaintiff, wit¬ 
ness testified that he saw the wagon when at the end of the bridge; 
that he did not know that the wagon had to cross at that point; that 
the point where the curbing joins the tracks is nearly 300 feet from 
the south end of the bridge; that the wagon could have traveled 
down the right hand side of tracks about 180 feet without getting 
on the track; that the wagon did not have to cross at the point it 
that it could have gone down some distance before crossing and 

no * 1<lv # on ^ le P avenie, d J that the wagon had traveled about 

’ fee . { froni the end of the bridge before it attempted to cross and 
that there was still 180 feet left on the paving south of where it was 
struck; that the car was at about the first curve from the bridge 
when witness saw the wagon leave the bridge; that when witness 
answered the passengers’ signal the wagon was still on the bridge 
and witness was between first and second curve; that when 
<>0 witness left the first curve he was running at the rate of about 
six miles an hour; that witness kept his eye on the team 
from the time it was on the bridge all the way across; that he had 
nothing to obstruct his view; that the draw*is a little more than 
half way from the north end of the bridge; that after the accident 
one of the horses was standing right in between the rails in front 
<>f his car and the other horse was lying to the right of the car off 
against the front of the cab where witness had to get out; that these 
cars extend over the track on each side a foot or more, but witness 
cannot say whether they would extend as much as two feet; that it 
had lieen a clear afternoon, but started to mist about sunset; that 
at the time of the accident the tracks were slipperv; that to ore- 
venl the accident he simply put on his sand and reversed the cur- 
■ ent; lie released his brakes as soon as lie reversed (lie ear and put 
mi the sand; that he thought it would make the ear stop quicker to 
lelease the brake and put on the reverse current “to make his ear 
take hold to backward motionthat at the time he reversed the car 
was going ahead and it gathered rear momentum to a backward 

•nddeniv h i! t VA ho . stn,ck the tea111 = ‘hat it happened so 

suddenly it did not have time to take hold; that the brakes were 

not on at the time he struck the team. 

Upon redirect examination by Mr. Barbour, counsel for defendant 
witness testified that in order to get the effect of the reverse, vou 
had to release your air brake; that possibly it would not have 
done^anx good to have reversed the car without releasing 
the brakes, but as he was running at a slow rate of speed 
«hen he saw the team pull over, he thought possibly it might niake 
him miss the team; that he was taught that it was more effective to 
reverse than to put on the air brake; that from the bridge down to 
he curve where the railroad leaves the Government highway and 
takes its own nght of way to Arlington Junction, that there are 
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either eight or nine poles; which witness thinks are fifty feet apart 
which makes in round numbers 450 or 500 feet. ’ 

Upon re-cross examination by Mr. Berry, counsel for plaintiff, 
witness testified that be began to slow down to take on the passengers 
at the south end of the first curve from the south end of the bridge; 
that he had no idea where the wagon was going to cross, but knew 
that it had to cross between that space and where the car was- that 
the wagon was about ten feet in front of the car before it attempted 
to cross as near as witness could recollect; that a line drawn straight 
iiom the front end of his car to the horse’s head as the car was com¬ 
ing north would be about ten feet between these points, liefore ihe 
wagon attempted to cross. 

It was admitted by counsel for plaintiff that there are no electric 
on the e south side. lghtS °" H ’ ghway after you leave th * bridge 

1 hereupon \\ illiam Brown, a witness produced on behalf of 
defendant, testified that he lives at 1538 Crandall’s Road and 
2 knows J°fP h Moseby: that he was with Mosebv on the after¬ 
noon of June 10th, when this accident occurred- that thev 
were standing there waiting for the car; that he saw the car comine 
when it left Arlington Junction, half a mile or more away that it 
was light enough for hip, to see it; that he signalled the c^ to stop 
and it slowed down ; that he first saw the wagon or ambulance when 
it was across the bridge; that the car had a headlight on if that the 

JS'hSS ^ ~ - WW -n Ihe ww 

stalled to cross; that witness was standing with Moseby about as far 
rom the south end of the bridge as from where witnel was to h?end 
of I«e court room; that witness thinks that the car struckthewa^o 

at he h ti l p le ( ,f° t I |f ' S "'^.considerably across the north bound track 
f* ,he ' lr " e °f. the collision; that the collision threw both of the 

So’S 1 < " d n °‘ “Ion*, ">..1 th,„ 

op >« >0- bHdg.; th.. h, dJSJSTiCKlP" “ 

' or p “- 

liSSSrr*- 

town, Maryland, and is engaged in farminy that bJw at t , Le ? na , rd ' 
man and trolleyman on the car of the ,i . n " a ‘ s brake- 

bot was'kini of'mistyTainf 1 “ after -"downX^very"^ 

A. Wel^tefore' Celling Them X^otomt^ ^ot °a^2d 



THE WASH X, AJ EX. AND MOUNT VERNON RY. 


from the motorman that he was going to stop at the south end of 
the Highway Bridge. 

“Q- The motorman did what? A. The motorman blowed a 
whistle signifying that he was going to stop and I was expecting him 
to stop, waiting for some passengers to get off. I had never looked 
out, but just as the car slowed up, expecting to stop, I was opening 
the gates and all of a sudden the car come to a dead stop. I thought 
there was something unusual, there was something wrong, so T went 
out, got oft of the car and T found that something had happened, an 
accident of some kind. 1 went on up to the motorman, where' he 
was and T found he had come in collision with a wagon T also 
found two men lying on the street near the curb-stone, and one of 
horses.” 

<>4 Thereupon the witness further testified that one horse was 

lying down; that the other horse was standing up and was 
cut lose; that witness did not see how he got loose; that the wagon 
was right in front of the motor car; 

“Q. To what extent was the wagon on the track that you were on? 

It was m kind of an opposite—right directly across. The body 
part of the wagon was a little up. more north; it was not down- 
just opposite, across the track. 

“Q- Do know whether the wheels were on the track? A 
No; I could not say positively whether they was; no, sir.” 

Thereupon witness further testified that the tongue was broken off 
from the wagon: that the motorman lighted the headlight before he 
left Alexandria, but does not know whether it was lighted at the 
time of the accident. 


Upon cross-examination by Mr. Berry, counsel for plaintiff, wit¬ 
ness testified that he did not notice whether the train gathered anv 
momentum towards the rear after the motorman had reversed - did 
not notice whether the body of the ambulance wa 9 broken; that the 
horse that was down was just a little south of the motor, on the east 
side between the curb and the motor. 

On re-direct examination witness testified that headlight could 
go out localise of defective machinery or something. 


(Here follows drawing marked p. 65.) 
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66 Thereupon Charles A. S. Sinclair, a witness produced on 
behalf of the defendant, testified that he is a civil engineer 

and in June, 1910, was employed as chief engineer of defendant 
Company; witness identified a plat shown him as one which he pre¬ 
pared five days after this accident showing approximately 300 feet of 
the approach to the bridge and the physical condition of said ap¬ 
proach on the south side and testified that plat was drawn to scale 
and shows the curvature and correct lines as far as it goes, which 
said plat was offered and accepted in evidence and is attached to this 
bill of exceptions marked “Defendant's Exhibit A,” and made a 
part hereof. 

Witness further testified that since this plat has been made he 
has made additional measurements which are not shown on the plat; 
that the distance from the second trolley pole to the south end of 
the bridge is 146 feet; that at this point there is a clearance, after 
allowing for the overhang of the car on the northbound track, of 15 
feet ; that at a distance of 90 feet from the bridge the clearance is 19 
feet 8 inches; that at 120 feet from the bridge the clearance is 17 
feet 6 inches; that allowing for a vehicle 9 feet wide a wagon could 
drive on that side without having to leave the concrete 6514 feet be¬ 
yond the second pole; that there is 6514 feet of clear driving space 
south of the second pole and clear of the"north bound track; that in 
this distance a wagon would in some places have to be on 

67 a portion of the south hound track, but it would be on solid 
concrete all the way; that from the end of the bridge to the 

second curve south of the bridge where the tracks leave the Gov¬ 
ernment Highway upon which they run and turn off on the Com¬ 
pany’s private right of way. is a distance of 976 feet; that the tracks 
where they occupy the Government Highway are macadamized and 
ballasted up practically to the top of the rail; that there is no ob¬ 
struction to keep a vehicle.from driving down there as far as the 
second curve; that there is a concrete curb separating the macadam 
part of the road occupied by the tracks from the concrete part; that 
witness thinks there are three openings each 36 feet wide in that 
curb at intervals through which teams could pull out of the mac¬ 
adam portion of the road on to the concrete again. 

Upon cross-examination by Mr. Berry, counsel for plaintiff, wit¬ 
ness testified that a wagon eight feet eight inches from hub to bub 
could travel approximately 100 feet south from the end of the 
bridge on the right hand side of the south !>ound track and still be 
clear of both the curb on one side and the south bound track on the 
other; that the tracks are four feet, eight and one-half inches from 
rail to rail; that the width of a car is eight feet six inches; that the 
car projects about two feet over the rail; 
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68 “Defendant s Exhibit B.” 

From west car. Clearance on N. Bound track to west curb line* 
At 90 ft. South of Bridge 19' 8 ". 

“ 100 “ “ “ “ 19 ' 3 ". • 

a ^20 “ “ “ “ 17 ' 0 "* 

“ 146 “ “ “ “ 15' 0". 

“ 6 ? ,5 / . ^ so ! lth second P° le measured on \V. rail of W. track. 
End of Paving Clearance to Curb. 9 ft. 

Measurements taken from south end of Bridge: 


146 

ft. 


dist. 

to 

second Pole. 

200 

“ 5 

in. 

it 

a 

third 

ii 

254 

“ 2 

a 

ii 

it 

fourth 

ii 

309 

“ 5 

it 

ii 

a 

fifth 

ii 

362 

“11 

u 

ii 

it 

sixth 

ii 

451 

“ 1 

it 

a 

a 

seventh 

ii 

538 

“ 4 

ii 

a 

it 

eighth 

ii 

625 

“ 10 

it 

a 

a 

ninth 

ii 

713 

“ 5 

ii 

a 

it 

tenth 

ii 

800 

“ 11 

it 

a 

a 

eleventh 

ii 

888 

“ 5 

it 

a 

it 

twelfth 

ii 

975 

“ 11 

it 

a 

a 

thirteenth 

ii 


Distance from second Pole south to following points: 

To end of W. curb 43 ft 

To end of Paving at center of West Track 69 “ 

To end of Paving at Center of East track 84 ft. 6 in. 

Driveway opening in \V. curb line for transit from tracks to paved 
street. r 

1 st opening 36' wide is 424 ft. south of South end of Brdg 
2nd opening 36' wide is 625' 10" south of south “ “ “ 

3d opening 36' wide is 800 ft. south “ “ “ “ “ 

69 that the distance from the end of the Bridge to the break 
of the concrete on the right hand side going south is 189 
teet; that these clearances which witness speaks of are from the 
extreme west clearance of the north bound track to the curb* that 
in order for a wagon going south to remain upon paved part of 
road it would have to cross the tracks. 

i 1 1 • . 1 these measurements was offered 

and admitted in evidence and is hereto attached marked “Defend- 
ant s Exhibit B, and made a part hereof. 
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Thereupon Richard E. Crane, a witness produced on behalf of 
the defendant, testified that he has had experience as a motorman 
for four years and six months on line of defendant Company; that 
if a motorman having applied his air for the purpose of making a 
stop to pick up passengers desires to make an emergency stop, he 
releases his air immediately and pulls his reverse bar in a backward 
motion; that that is the only way to make a stop on the reverse. 

1 pon cross-examination bv Mr. Berry, counsel for plaintiff, wit¬ 
ness testified that if he saw a wagon crossing in front of him he 
would not use the air brake at all, but would use the emergency at 
once; that witness has used the reverse on several occasion- and has 
never had a fuse blown out. 

Thereimon Victor F. Emerson, a witness produced on behalf 
of the defendant, testified that he lives in Alexandria, Virginia, and 
is in the gas engine business; that he was a passenger on the 
<0 defendant’s car on June 10th, 1010, that had the collision 
with the horse ambulance at the south end of the bridge: 
that the headlight was lighted on the car when he took it in Alex¬ 
andria; that after leaving Arlington Junction they crossed an inter¬ 
secting track; and witness noticed some signals blown; that he 
looked out of the window and there was another signal blown pretty 
quick and sharp; that he looked again and saw some object go by 
and cross in front of the car; that the car came to a sudden stop 
and everybody got out to see what had taken place; that they found 
that the car had hit a wagon drawn by two horses and occupied by 
three men; that they picked up two of the men and got the third 
out of the wagon. “While we were picking the man out of the 
wagon, I stepped off, as nearly as I could, the distance the men 
wore thrown or slid or rolled, that is the place from where the wagon 
was to where w r e picked them up and the distance that the wagon 
had been dragged or turned around, as marked by the wheels on 
the curbing to the distance from the time the first whistles were 
blown of the signal, which was about 20 paces.” That witness fur¬ 
ther testified the horses were facing the east toward the right side 
of the car: that the wagon was directly across the track, the front 
wheels about, two feet to the west side of the track; that at the time 

there was a little hazy rain, but you could see possibly a quarter of 
a mile. 

Upon cross-examination by Mr. Berry, counsel for plaintiff, wit- 

ne«s testified that both horses were down in the beginning 
/1 but one got up. * * 

"Q- H° w did you fix the position where you thought this 

i ' beW ’ to where b struck the ambulance?' A. It is rather 
difficult to make a jury or yourself understand that without you 
know my business. My business is racing. 

“Q. I am not asking you that. I am asking you how you fix 
the point. A. By looking out at obstacles you might pass.” 

V it ness further testified that when the whistle was blown he 
had to look out; that he stepped off the distance from the place of 
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the collision to the point where the whistle was first blown and 
found it to be 20 paces, that he stopped about three feet; that the 
fund w lieel.s were about two feet off the west rail of the north bound 
track; that the horses were to the right of the car looking north. In 

response to question by Court witness said that his business was 
motor boat racing. 


Thereupon Joseph R. Nolan, a witness produced on behalf of 
the defendant, testified that he lives in Alexandria, Virginia and 

?/fL th 1 e n^A nflu , Ct0r on the train that met with the accident on June 
JUtn. 1910; that they had a headlight on the car when thev left 
Alexandria; that they were due at Arlington Junction at 7:47 and 
the accident happened at 7:50: that he was in the rear end of the 
trailer collecting fares; that near the south end of the Highway 
Bridge the car came to a sudden stop and he jumped out 
and went forward and saw a white horse and some men lying 
on the ground; one of the horses was standing directly in 
front of the motor: that the hood of the wagon was projecting 
through the glass of the motor cab: that the wheels of the wagon 

had never gotten in front of the car when he saw it - that the 
wheels were ’ 
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Defendant's Exhibit C. 


P. C. D. 


I nited States of America. 
Department of Agriculture, 
Washington, D. C., May 15, 1912. 

to s <*tion 8 *2 of the Revised Statutes, I hereby certify 

ingto'n TT fhT/h 7^°', ,,,e ' U R \ Weather Bureau. Wash 
gton, . C., that the attached statement showing the weather con- 

d.t.ons at Washington, D. 0., June 10 , 1910 is a true copy of the 

ongmal records on file in the Weather Bureau. R 

, . ,’H. E. WILLIAMS, 

Actmg Chief U. S. Weather Bureau. 

T a ' °* Apartment of Agriculture to be affixed, on thisfifWh 
day of May. one thousand nine hundred and twelve 

rSEAL ' 1 . W. IV. HAYS, 

THOS. H. TRAVERS, C<lWflF Secretar V °f Agriculture. 

_ Clai ™ Agent, Washington & Va. R. R. Co. 


1 Insert title of office. 

’ To ** si « ne<1 h y "ffloial in charge of the Bureau. 




U. S. Department of Agriculture, 

Central Office of the Weather Bureau, 

/Washington, D. C. C. G. B. 
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dear of the tracks; that the hood which projects from the 
driver broke the glass in front of the cab; that he and the pas- 

^•T at P L hed , ‘ I <>ff <>f the ,riK ' k 5 “»at >t rolled right 

hind »l‘ i I S d,d i". 0 ' • seeni ,0 l,e broken ; that he walked be- 

£ t £ r i' ff 1 h *P«* ned look »> and saw the plaintiff 
ymg Hat, that plaintiff raised up and said “my ear is none ” thnt 

he sen. for an ambulance, put tf.e three men in the ear and ttk 

• them across the bridge where they met the ambulance about a 

XFincham in it H ,h “‘ H 'T Hght emmgh f(>r '"'ness U, 
wav up ambulance which was built with sides all the 

Upon cross-examination witness testified that he did not know how 
the team 6 "' har>pened > thi " the headlight was broken when it hit 

Thereupon a certificate from the weather bureau showing when 
he sun set and Won June 10th. 1910. was offered and admitted 

fendanf"°Fv{!i ;T r > ce, ' l ,1 ! i< ' !l,e * hereto attached and marked “He- 
rendanl s hxhihit 0. and is made a part hereof. 

Thereupon William Fixchah having been recalled in his own 
behalf in rebuttal, testified that he did not make the statement Vo 
r. Hooe at the hospital; that 4< he did not know anvthing about how 
the accident happened;” that the first time he remembers having , 
comersation with Dr. ITooe was two days after he left the hospital. 

Thereupon David H. Pugh a witness having been previously 

-0 r"Vn ’!!? f of the P ,a,ntiff "'«» recalled in rebuttal and 
- testified that the tongue of the wagon is the same length that 

j .i, .T 6 a< 'ctdent; that he has measured it since he 
last testified; that from the end of the tongue to where it goes in the 
socke is ten feet eight inches; that from the end of the pole lo the 
upright is fifteen feet four inches and from the upright to the end of 
the wagon is nine feet two inches; that twentv-four feet four inches 
is the length of the wagon from the end of the pole; that he saw the 
agon before it was repaired; that the front of the wagon was 
seriously damaged an d the axle bent: that the right side of wagon 
a> damaged: the hub of the wheel was knocked iii. but not entirely 
broken down: the hood, the two uprights and the seat were broken 

8 ,l'? .Vfl ,,f the ambulance where thev had gearing was 
broken up; that the iron purcheons on each side, which were two and 
three-quarters inches wide by one-half inch thick, which supports the 

hnTm^T k ! d u 0 "', a, s d seriously bent: that all the front part 
had to be rebuilt: that the front axle was seriously bent on the right 

side, curved away round: that the front wheel was nartlv brXn 
down; some spokes broken; that both of the uprights were Woken 

broken'** hea ' V ' r ° n p ' ,rchenns! were broken out and the pole was 

Thereupon at the close of defendant’s testimony and plaintiff’s 
testimony in rebuttal. Mr Rarbour, counsel for defendant renewed 
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motion that (he Court instruct the jury to return a verdict 
<7 for the defendant upon the ground that the evidence in the 
, , , who * e ( ‘ ase falled to show any negligence on the part of the 

defendant Company or its employees and because it shows affirm- 
atmdv contributory negligence on the part of the plaintiff himself. 

1 he Court overruled this motion, to which action of the Court 
the defendant by its Counsel noted an exception, which exception was 
duly noted by the Court upon its minutes. 

Thereupon the plaintiff by his counsel tendered to the Court two 
prayers No 1 and No. 2, respectively, and prayed that the same be 
granted and read to the jury, which said prayers are as follows: 

1 rayer No. 1 If the jury believe that the ambulance in which the 
plaintiff was nding was crossing or about to cross the tracks of the 
defendant for the purpose of reaching the highway on the eastern 
sl(le of the tracks of said defendant, and while in so crossing was in 
a position of danger or became in a position of danger which was 
known or should have been known to the defendant bv the exercise 
of ordinary or reasonable care and caution, and shalf further find 
that said defendant, its agents and employees could, by the exercise 
ot ordinary and reasonable care and the use of the appliances at its 
command, have avoided striking said ambulance but failed to so do 
their verdict should be for the plaintiff. 

I rayer No. 2. The jury are instructed that if they find a verdict 
_ for the plaintiff they should render a verdict in his favor for 
/o such sum, not exceeding the amount claimed in the declara¬ 
tion, as in their judgment will reasonably compensate him 
for the pain resulting from his injuries, the impairment of his hear¬ 
ing, his loss or diminution of sight, the loss or diminution of hi* 
earning capacity and for the loss and impairment of the use of his 
arm and shoulder if the jury find that his sight, hearing, earning 
capacity and the use of his arm, or any of them, have lieen decreased 
or impaired as result of the injuries sustained in said accident for 
the inconvenience to which he has been put and which he will be 
likely to be put during the remainder of his life in consequence of 
the injuries which he sustained in said accident; for the mental 
suffering, past and future, which the jury may find to be the natural 
and necessary consequences of the injury to his shoulder and ribs, 
the impairment of his sight and hearing, and the diminution of his 
earning capacity, as the direct result of his injuries, which the jurv 
may find from the evidence he is likely to sustain hereafter in con¬ 
sequence of the injuries received by him in said collission. 

i T h ® ^ efer l ( | ant b y its counsel objected to the granting of the 
Plaintiffs said two prayers, which objection was sustained bv the 
( ourt and the said prayers, rejected and refused as tendered. 

Thereupon the Court modified plaintiff’s said two pravers so as to 
read as follows: 

Prayer No 1. If the jury believe that the ambulance in which 

-n P I ai u ^ a \ nding was crossin £ (° r about to cross the tracks) 
of the defendant for the purpose of reaching the highway on 

the eastern side of the tracks of said defendant, and while 
in so crossing was in a position of danger or reached a position of 



40 




THE WASH X, ALEX. AND MOLXT VERXOX RY. CO. VS. 

danger which was known to defendant s employee and if the jury 
shall further find that said defendant, its agents and employees could 
after discovering the dangerous situation of plaintiff by the exercise 
of ordinary and reasonable care and the use of the appliances at its 
command, have avoided striking said ambulance hut failed to so do 
their verdict should be for the plaintiff. 

Prayer No. 2. The jury are instructed that if they find a verdict 
tor the plaintiff they should render a verdict in his favor for such 
sum, not exceeding the amount claimed in the declaration, as in their 
judgment will reasonably compensate him for the pain resulting 
f rom his injuries, the impairment of his hearing, his loss or diminm 
tion of sight, the loss or diminution of his earning capacity and tho 
impairment of the use of his arm and shoulder if the jury find that 
Ins sight, hearing, earning capacity and the use of his arm, or anv of 
them, have been decreased or impaired as result of the injuries sus¬ 
tained in said accident, for the inconvenience to which he has been 
put and which he will be likely to lie put during the remainder of 
lus life m consequence of the injuries which he sustained in said acci- 
dent ; for the mental suffering, past and future, which the jurv may 
find to be the natural and necessary consequences of the injure to 
ns shoulder and ribs, the impairment of his sight and hearing, and 
the diminution of Ins earning capacity, as the direct result of hi* 
injuries, which the jury may find from the evidence lie is 
' u likely to sustain hereinafter in consequence of the injuries re 
ceived bv him in said collision. 

As so modified the Court granted the plaintiff’s said proven* No 1 
and No. 2. J 

1 T ?1 v e a .f tion "ftl'e Co»m in granting plaintiff’s said prayers, No. 

and No. 2, as modified the defendant by its counsel noted an excep¬ 
tion which exception was duly noted by the Court upon its minutes 
I hereupon the defendant hv its counsel tendered to the Court 
seven several prayers, numbered from one to seven inclusive and 

proyet are aJfc'* ^ " ad “* 

defeX, N0 '(Re£. j r' are ''”*""*** re * nrn “ Verdi< '* f<>r " le 

Prayer No. 2. The Court instructs the jurv that the evidence in 
his case shows that the plaintiff was guilty of such contributorv neg- 
[gence m permitting the wagon in which he was, to he driven upon 
the railway track in front of the defendant’s aproaohing car ai to 
prevent any recovery by him in this case. (Refused.) 

rover No. .?. 1 he Court instructs the Jury that a motorman of i 
car operated on and along a public highway'seeing a vehicle driven 
aloiig said highway towards his car and parallel to said track is jus- 
tihed in assuming that the driver of such vehicle can and does^ee 
such car and will not drive upon the track upon which his car is ad¬ 
vancing. and ,s therefore justified in failing to take anv steps to 
guard against the result of such a cause; and if the driver of 
SI such vehicle disregarding or unmindful of such approach 
suddenly and without warning drives his team upon said 
track in such proximity to such car that a collision therewitlTcannot 
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be avoided, then in such case the carelessness of the driver of the 
team and not the carelessness of the motorman must be taken to be 
proximate cause of such injury and their verdict must be for the de¬ 
fendant. (Granted.) 

Prayer No. 4. The Court instructs the Jury that there is no evi¬ 
dence in this ca*e of any actionable negligence on the part of the de¬ 
fendant company prior to the time that the plaintiff went or was 
driven upon the railway track. (Granted.) 

Prayer No. 5. The Court instructs the jury that the defendant 
company owed the plaintiff no duty to for-see his negligence in 
going upon the track of said company nor until after the motorman 
saw the wagon was being actually driven upon the track at a point 
where a collision could not be avoided, unless the car could be 
stopped, and if the jury believe that it was then too late to stop the 
car or that the motorman used all the means at hand to stop it but 
failed, they must find for the defendant. (Granted.) 

Prayer No. 6. The Court instructs the jury that if they believe 
from the evidence that the plaintiff’s injury was caused by the con¬ 
current negligence of the motorman and either the plaintiff or Smith 
due to each failing to keep a proper lookout or otherwise, they must 
find for the defendant, even though they may think the motor 
man was more to blame than either Smith or Fincham (Re¬ 
fused.) 

82 Prayer No. 7. The Court instructs the jurv that pre¬ 
ponderating proof that the defendant was negligent in trv- 

mg to stop its car after discovering the plaintiff’s peril and that such 
^ £■» a . 'o tially to the injury of the plaintiff at 

the time, place and manner therein set forth are essential to the 
plaintiff s right to recover, and if the evidence fails to preponderate 
on either of these points in favor of the plaintiff or is equallv bal¬ 
anced on either of these points or preponderates in favor of the 
defendant on either of these points, then their verdict must be in 
favor of the defendant. (Refused.) 

The plaintiff by its counsel objected to the granting of defend¬ 
ant’s said prayers and each of them as tendered. 

The Court sustained the objection as to defendant’s prayers No 
1, No. 2, No. 6 and No. 7 and refused to grant same as tendered 
The Court granted defendant’s prayers No. 3, No. 4, and No. 5 
as tendered and modified said prayers No. 6 and No. 7 so as to read 
as follows: 

Prayer No. 6. The Court instructs the jury that if they believe 
from the evidence that the plaintiff’s injury was caused by the con¬ 
current negligence of the motorman and either the plaintiff or 
Smith due to each failing to keep a proper lookout or otherwise 
they must find for the defendant. 

Prayer No. 7. The Court instructs the jurv that burden 

83 of proof is upon the plaintiff to establish that the defendant 
. * Tas ne .&bgent in trying to stop its car after discovering the 

plaintiff s peril and that such negligence contributed essentiallv to 
the injury of the plaintiff at the time, place and manner set forth 
in the plaintiff’s declaration, and if the evidence fails to sustain 

6—2495a 
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such burden of proof on either of these points in favor of the plain- 
tiff or is equally balanced on either of these points or preponderates 
in fa\ or of the defendant on either of these points, then their verdict 
must be in favor of the defendant. 

As so modified the Court granted defendant’s said prayers No. 6 
and No. i and read the same to the jury. 

To the action of the Court in refusing to grant defendant’s 
prayers No. 1 and No. 2, and to the action of the court in refusing 
to grant defendant s prayers No. 6 and No. 7 as tendered and in 
modifying said prayers No. 6 and 7 as aforesaid, the defendant by 

thpCn.'.rf ' 10te<r ( a " ® xce P tlon > which exception was duly noted by 
the Court upon its minutes. J * 

The Court thereupon charged the jury as follows: 

Gentlemen of the Jury, the plaintiff, William Fincham as vm. 

know, sues the defendant for injuries which he alleges he sustained 

suJTiis ooo e n tr:r f the d t e , fendant com » a »y - iie as 

sum ol <p 10,000. As to the law in the case, I instruct you first that 
i you believe that the ambulance in which the plaintiff was riding 
was crossing, or about to cross the tracks of tliedefendantforth? 
purpose of reaching the Highway on the eastern side of (Jie [ra^k 

sa °r defendant, alu ^ "diile in so crossing was in a position 
84 of danger or reached a position of danger whiT w™ 

l . li f kl |r 11 i° defendant’s agents and employees, and if the Jurv 
>hall further find that said defendant, its agents and employees 
could, after discovering the dangerous situation of plaintiff bv^the 
exercise ot ordinary and reasonable care and the*use of the an- 
p lances at its command have avoided striking said ambulance and 
tailed to do so, their verdict should be for the plaintiff. 

n otlier uords, to state that in a somewhat simpler wnv 
law is that .fa man, as in this case, is a traveler S a St is 

Z S t g T ‘f 11 t PUtS hln,s ? f 111 a 1 1061(1011 danger by going upon 
the track of a transportation company, and after he has reached thlt 

post ion, the company, by its agents, knowing that he is hf [hat 
position, is bound to use reasonable care to stop the trLin„~£! 
to prevent an injury to him. The essential eleinent^ , n- 
t.ons m that respect are that it shall see the danger tlj mail Sn 
and have opportunity to stop the train, and then if it fdlTto 
reasonable care in stopping, it is liable for its neeligence Vh«i ^ 
the theory upon which the plaintiff rests this case 8 that the Jit Vff 
was upon the track of the defendant comnanv nni" 8t tlle Pontiff 
by the agent of the defendant companv at ffi®" ^® re 

have enabled the company’s agent to -ton t|.„ , * 6 6II ^ lcI < e °t to 

collision The converge of thaTol [our^ S g'ift av0ld the 

85 prev^Mhe* compmivN*agem«^ 

so thar[n’ fc^Tht^ia^sr i? W 

ambtdancT^t'such 

ih. ambulnnoe inini«ii«»|; t„ („„„ , he apprXhi.'g S 
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i^nrHpr reas .°, nable <- are the motorman could not stop 
in order to prevent the accident. F 

and 1 alo™ 6 I ' hat a . motorm « 11 of a car operated on 

wL“i ? P j b . a hlKhwa y- seeing « vehicle driven alone said 
highway towards his car and parallel to said track is iustified in 

and"win* U ; a j - he driver , of such vehicle can and does sie such car 
"1 "i • not drive upon the track upon which his car is advancing 
and is therefore justified in failing to take anv steps to guard again®’ 
the result of such a cause; and if the driver of such vehicle dtre- 
f dl , n ? or unmindful of such approach suddenly and without warn- 
ng dnves his team upon said track in such proxiniitv to such car 

Sl^ntTtlmdri: ‘ h C rT°! '* av °i ded - then the 

motormirmnst L d yiu °[ ‘u 6 ‘i am and . not the earelessness of the 

and y®» verdict must be for the d^fendant^ ° aU * 3 ° f ^ ' njUry 

acfionsKl™ 01 T ‘ hat thera is n0 evide ™ in ^ ease of anv 

86 nrinr fr b fn ne r ,ge ! 1 . Ce 0I i the part of ,he defendant companv 
” b pnor *» th e time that the plaintiff went or was driven upon 

. . the ; a 'l"' a y ‘rack. That means that the only negligence 

Ldant^sln ffil! 0 e f‘ b ‘ V the p,aintiff - «>" «>* part of tK 
. failing to use reasonable care in stopping the car 

tmcks In 0 otW an T ^ ?*'" ° f the plaintiff uj the 
*“* /n other words, it eliminates the question of whether thp 

,,f f ito er question of negligence except that of the defendant 
Thpn Y J 110t0rnian ,seen tiie position in which plaintiff w^as in’ 

it: t su,pi r g the car ’ if ^Tir t c 

pany ow^ed tlie plaintiff n W f lns J ru S t you t J hat the defendant com- 

»7 ; £n^ ‘5 srr sr :x ursss 

establishZnap:’ pre^ndeSnce^he "X,"" pMnM ‘° 
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these iH.ints, or preponderates in favor of the defendant on either 
of these points, then your verdict must be for the defendant. 

it vou find for the plaintiff, I instruct you that your verdict in 

i! 1S 4 i» a ' < i r , , na \. ,e ^ or such sum, not exceeding the amount claimed 
m the declaration as in their judgment will reasonably compensate 
him for the pain resulting from his injuries, the impairment of his 
hearing, his loss or diminution of sight, the loss or diminution of 
ln> earning capacity and the impairment of the use of his arm and 
s oulder, if the Jury find that his sight, hearing, earning capacitv 
and use of his arm or any of them, have been decreased or im¬ 
paired as result of the injuries sustained in said accident, for the 
inconvenience to which he has been put and which he will be likelv 
to be put during the remainder of his life in consequence of the 
oo Jnjuries which he sustained in said accident; for the mental 
suffering, past and future, which the Jury may find to be 
the natural and necessary consequence of the injury to his 
shoulder and nbs the impairment of his sight and hearing, and 
the diminution of his earning capacity, and the direct result of his 
injuries, which the jury may find from the evidence he is likelv 
o sustain hereinafter m consequence of the injuries received bv him 
in said collision. 

. * you may take the case.” 

I hereupon the defendant by its counsel renewed its objections, 
severally and separately, to the granting by the Court of the Plain- 
tifts prayers Nos. 1 and 2 as modified, to the refusal of the Court 
to grant defendant’s prayers No. 1 and No. 2. to the refusal of the 
< ourt to grant defendant’s prayers No. 6 and No. 7 as tendered 
and to the modifying of defendant’s said prayers No. 6 ami No 7 
as aforesaid which objections being overruled by the Court the 
defendant, then and there by its counsel noted its exceptions which 
exceptions were duly noted by the Court iqion its minutes. ’ 

taken h^mnnijT "‘r T h ° f "f se|>ara,e and several exceptions 
t.iken b\ counsel for defendant to the rulings of the Court o the 

exclusion and admission of evidence and the ruling of the Court in 

admitting and refusing the instructions to the Jurv were taken bv 

counsel for defendant, then and there, before the jurv r^ired ^pa- 

so ra e ' seven| d. v , and said exceptions were then and there 
separately and seven, ly duly noted upon the mimUeVof the 
Justice presiding at the trial, and in order that the forenoW 
matters and things which would not otherwise appear of record 
nay lie made so to appear, and that it mavlie known hat the 
foregoing constitutes the substance of the evidence mien in h! 

tiieOnlrt toVgn'thfs ril T* 6, l0 ! ,nsel for ,he ‘lefendant, prays 

•*££, .t,'r - tt # f 

SO signed and settle,1 bv the C,!t r, Tnd made » nnw ls f a «' or,lln 8'y 
in this case, this 13th day of December, A D. 1912 

ASHLEY M. COULD, Justice. 
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Settled by consent Dec. 13, 1912. 

R. F. DOWNING, 

GEO. A. BERRY, 

Attorneys for Plaintiff. 
JOHN S. BARBOUR, 

D. S. MACKALL, 

BASIL D. BOTELER. 

Attorneys for Defendant. 


(Here follow photographs marked pp. 90 & 91.) 


92 Assignment of Errors. 

Filed December 16, 1912. 

******* 

The Court erred as follows: 

(1) In admitting* in evidence photograph of the wagon which 
was struck by the car, which was taken some eighteen months after 
the accident, with different horses attached, and after the said 
wagon had been injured and repaired. 

(2) In admitting in evidence the testimony of Dr. Edward G. 
Seibert as to the manner in which a patient’s field of vision is 
mapped out by means of an instrument called a perimeter. 

(3) In refusing to instruct the jury that upon the evidence of 
the plaintiff, it must return a verdict for the defendant. 

(4) In refusing to instruct the jury that upon the whole evi¬ 
dence, it must return a verdict for the defendant. 

(5) In granting plaintiff’s pravers Nos. One (1) and Two (2) 
as modified. 

(6) In refusing to grant defendant’s prayers Nos. One (1) and 
Two (2). and in refusing to grant defendant’s prayers Nos. Six 
(6) and Seven (7) as tendered and in modifying said prayers Nos. 
Six (6) and Seven (7) and granting the same as modified. 

JOHN S. BARBOUR, 

D. S. MACKALL, 

BASIL D. BOTELER, 

Attorneys for Defendant. 

93 Designation of Record. 

Filed December 16, 1912. 

******* 

The Clerk, in preparing the transcript of record in the above 
entitled cause, will please embody the following, viz: 

(1) The Plaintiff’s original declaration. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1913. 


No. 2495. 


THE WASHINGTON, ALEXANDRIA & MT. VER¬ 
NON RAILWAY COMPANY, APPELLANT, 

VS. 

WILLIAM FINCHAM, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DIS¬ 
TRICT OF COLUMBIA. 


BRIEF ON BEHALF OF THE APPELLANT. 


This is an appeal from a judgment in favor of the 
appellee in a suit instituted against the appellant com¬ 
pany in the Supreme Court of the District of Columbia 
on July 26, 1910, to recover damages for personal in¬ 
juries alleged to have been sustained by the appellee, 
as the result of a collision on the Virginia approach to the 
Highway Bridge on the 10th day of June, 1910, between 
a horse ambulance in which the appellee was riding and 
a train of the defendant, by which the appellee was kept 
from his work as barn foreman of the Knox Express 
Company for a period of about a month and is alleged to 
have impaired his eyesight and ability to hear. Pursuant 
to leave of court an amended declaration of three counts 

was filed on September 26, 1910. 

10160—1 
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1 he first count alleges that the plaintiff was being 
driven by one Smith in a certain vehicle known as a 
horse ambulance, drawn by horses, along the Highway 
Bridge from the District of Columbia towards the State 
ot \ irginia in a southerly direction, on the right-hand or 
west side of, and parallel with, the tracks of the defend¬ 
ant, that when the ambulance had reached a point be¬ 
yond the Highway Bridge and about 125 feet from the 
dividing line between the District of Columbia and the 
State ot \ irginia, tin* ambulance driven by one Smith, 
pioceeded to drive across the tracks ot the defendant 
with the utmost care, but that the defendant “totally 
disregarding its duty in this behalf . . . care¬ 

lessly, negligently, and recklessly ran its car ... at 
a high, unlawful and excessive rate of speed, to wit, at 
the rate of twenty miles an hour, and failed to sound 
its gong, bell or whistle, or give any other warning of its 

approach, and carelessly, negligently, and recklessly . . . 

failed to stop said train of cars ... as it could and 
should have done, v ’ whereby the collision ensued and the 
plaintiff was injured. 

The second count alleges that as said “ambulance was 
driven across said bridge, it kept to the extreme western 
<n light side of the roadway and to the west of the tracks 
of the defendant until the said ambulance had reached 
the point 125 feet from the boundary line between Vir¬ 
ginia and the District, whereupon it became necessary 
for the driver of the said ambulance to drive to (cross), 
beyond and east of both tracks of the defendant which 
the driver, one Smith, proceeded to do with the utmost 
care and caution, and the said ambulance became and 
was properly and legally upon said eastern or Washing¬ 
ton bound track, after which “a train of cars of the de¬ 
fendant company approached in a northerly direction 
upon the same track . . .; that he and the said 

Smith were unaware of the approach of the said train of 
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cars, and they became then and there in a position of 
great danger from being run into by the defendant, 
which danger was unknown to the plaintiff or the said 
Smith. . . . Neither he nor the said Smith on their 

part could have done anything in reason to avoid being 
run into . . . but . . . that the presence of 

said ambulance, with the plaintiff, on said track became 
known to the defendant, its servants, agents and em¬ 
ployees, and it was at the same time known to the defend¬ 
ed • • • that the said plaintiff and the said ambu¬ 

lance were in great danger of being run into by said train 
o! ears, and plaintiff further says that it was also known 
to the defendant that no reasonable effort which could 
have been made by the plaintiff or Smith would have 
avoided the collision; that after the defendant observed 
said ambulance on the track and had discovered the dan¬ 
ger to which the plaintiff was then and there exposed, 
and after the defendant, its servants, agents, and em¬ 
ployees had realized that neither plaintiff nor said Smith 
were capable of avoiding a collision ... by any 
effort on their part it had ample time within which to 
have stopped said train of cars before it could have 
reached the place upon said track where the plaintiff in 
said ambulance was crossingthat nevertheless, “ut¬ 
terly unmindful of its duty in this regard, the defend¬ 
ed • • • carelessly . . . and with wanton dis¬ 
regard to the safety of the plaintiff, maliciously and 
carelessly ran its said car into the ambulance in which 
the plaintiff was riding, by reason whereof the plaintiff 
received the following hurts and bruises.” 

1 he third count after alleging the progress of the horse 
ambulance to the point where it had gone upon the 
eastern track of the said defendant, proceeds: 

“A train of cars propelled by electricity belong¬ 
ing to the defendant, was then approaching said 
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ambulance under the care of the servants . . . 

of said defendant, but nevertheless the defend¬ 
ant then and there through its servants, so care¬ 
lessly and improperly drove, governed, and 
directed the said car of defendant that by and 
through the carelessness ... of said defend¬ 
ant in that behalf, the said car of the defendant 
then and there ran into and struck with great 
force and violence, upon and against the ambu¬ 
lance in which the plaintiff was riding ,” whereby 
the injuries complained of resulted. 


Subsequently, on January 5, 1912, by like leave, all 
tinoo of the counts were amended by inserting in each 
the further allegation, “And the plaintiff has been and 
is permanently affected with neurasthenia by reason of 
hi> injuries as herein stated. The defendant company 
plead not guilty and issue was joined upon the defend¬ 
ant s plea on September 80, 1910. A trial was had thereon 
on May 15, 1912, before Mr. Justice Gould and a jury 
and resulted in a verdict for the plaintiff for $5,000. 
Motion for a new trial was filed May 17, 1912, and con¬ 
tinued until June 7, 1912, when it was submitted and 
considered by the court until November 1, 1912, when 
it was overruled and a judgment entered pursuant to the 
verdict. 


At the conclusion of the plaintiff s case the defendant 
moved the court to instruct the jury to return a verdict 
for the defendant on the grounds that the evidence 
failed to show any negligence on the part of the defend¬ 
ant company or its employees, and second, because it 
showed affirmatively the contributory negligence of the 
plaintiff. The motion was overruled. At the conclusion 
of the defendant’s case the same motion was renewed on 
the same grounds and overruled. 

The appellant further relies upon its assignments of 
error in respect to admission of certain evidence and in 
granting and refusing certain prayers. 
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Assignments of Error. 

It is respectfully submitted that the court erred: 

First. In admitting in evidence photographs of the 
wagon which was struck by the car, taken eighteen 
months after the accident with different horses attached 
and after the wagon had been injured and repaired. 

Second. In admitting in evidence the testimony of 
Dr. Edward (J. Seibert as to the extent of the patient's 
field of vision and how the same was mapped out by lines 
on an instrument called a perimeter. 

Iliird. In refusing to instruct the jury upon the evi¬ 
dence of the plaintiff and upon the whole evidence that 
it must return a verdict for the defendant. 

Fourth. In granting the first prayer offered by the 
plaintiff as modified. 

Fifth. In refusing to grant defendant’s prayers No 1 
and No. 2. 

Sixth. In refusing to grant defendant’s prayer No. (5 
as tendered and in modifying the same. 

Seventh. In refusing to grant defendant's prayer No. 7 
as tendered and in modifying the same. 

The Evidence. 

I he evidence as introduced on behalf of the plaintiff 
tends to prove that prior to and at the time of the acci¬ 
dent the plaintiff was in the employ of the Knox Express 
< onipany in the capacity of night foreman (Ree., p. 12); 
that on the night of the accident (Iiec., p. 12 )_ ’ 

•they left the stable between 7 and 8 o’clock, but 
, not , know exactly what time the accident 
happened; that the wagon was on the right-hand 
side going into Virginia, that is, the western side 
o the bridge . . . that (after crossing the 

bridge) they started across the track slantingly at 
about the second pole; (from the south end of the 
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Highway Bridge); that the wagon was a little 
below the second pole when it got on the north¬ 
bound track; that Smith was driving the wagon 
and Shore, who was killed, w r as on the seat with 
him; that when they got on the track at this point 
the witness saw the car approaching; (he estimated 
this distance to, have been 50 ft. from him. The 
physical facts, however, show* that he could not 
possibly be correct in this estimate); that he did 
not have any lights and did not give any warning; 
that the driver touched his right horse and tried 
to make his escape across; that the witness was 
then struck and knew nothing more (Rec., p. 13); 
that the first thing witness remembered after the 
accident was that he was in the Emergency 
Hospital, which was about five days after the 
accident.” 

0 

The same witness upon cross-examination (Rec.,p. 13), 
testified that he was foreman for the Knox. Express 
Company and— 

‘‘in charge that night, told Smith to drive the 
wagon and told him where and how* to go; that 
Smith was the driver appointed by the witness; 
that he took the other hands along to get the 
horse (a sick horse in Virginia) put it in the ambu¬ 
lance to bring back; that when they got to the 
south end of the Highway Bridge witness was 
standing in the ambulance looking towards the 
front and could see everything in front of him; that 
the car was dark and had no lights; that it was a 
very dark night and that there w r as nothing there 
hut darkness to prevent him from seeing the car; 
that he kept a sharp lookout but did not say a 
word to the driver; that if he had seen the car in 
time he certainly would have said something; that 
they were about the second pole from the bridge 
when the accident occurred ; that he could see the pole 
before he got there; that w T here the second pole 
is is where they had to turn off (Rec., p. 14); that 
they started across about the second pole on the 
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right and went straight across a little below the 
second pole ... that the driver did every¬ 
thing that witness would have done if he had had 
the lines; that the driver did everything that he 
could have done; that witness approved of every¬ 
thing that the driver did; that the left-hand horse 
was on the track and the other one was just heading 
the track the way they had to go” 

when he first saw the car. This witness also testified 
that he had formerly been a motorman in the employ of 
the Capital Traction Company and— 

that a car going at the rate of speed of six miles 
an hour could be stopped in less than the length of 
he motor car . . . ; that going at the rate of 
10 miles with a good , clean track , car could be 
stopped in a little over the length of the motor 
car-that would be within 15 feel; and that running 
at from 12 to 15 miles an hour it could be 
stopped in about the same distance; that it would 
not have been safer to have stayed on the other 
track . . ; and in going 50feel you could not 

get acioss the track; that the horses were walking 
slow and that the right horse was not more that just 
ahead of the first rail of the Washington bound track • 

that when the witness saw the car the left horse 
was on the track ” 

On recross-examination, he stated (Rec., p. 15 )— 

“that the left-hand horse was right on the track 
just as they crossed, and the right-hand horse 
was just headed on the track. It would have been 

just the same to try to get them off track as to 
let them go ahead. 


Recalled by his own counsel, this same witness in 
speaking of how far his horse had gotten on the track 
at the moment of contact, testified (Rec., p. 24) “that 
it caught the right-hand horse right in the flank.” 

Chas. L. Smith, the driver of this wagon and whose 








testimony is found, Record, pages 20 and 21, testified 
as follows: 

That witness left the Knox stable about 
7.30 to go over into Virginia for a sick horse; 
that the accident happened near the second 
pole just past the light, witness thinks.” 


The court asked: 

How far had you gone when the car struck 
your team? A. Well, I don’t know exactly 
how many feet it was, but just as I passed the 
second light the first light and the curve (witness 
evidently meant curb) begin to curve (?) (close) 
me in, and when it beginning to close me in, 
and it being pretty wide, I discovered myself bound 
up by the track, and looking ahead, as I thought 
I was, I started across the track and when / 
started across the track my horses got on the 
northbound track and I looked and there was 
the car. Q. How far was the car away? A. Maybe 
about fifty feet, it might be a little further, I 
don’t know, but it did not look to me to be over 
that; ... If I had pulled to the left, then 
/ would have pulled right face into the car. I pulled 
to the left and tried to get my horses off the 
track to save the men and myself, but I did 
not save anything much” (Rec., p. 20). 

(Rec., p. 20) “That witness came down as 
far as lie could to be free of both curb and track; 
that when he saw the rear wheels go against 
the curb, he looked ahead and it looked kind 
of dangerous and he did not go any further; 
that he then pulled to the left across the track 
and by the time the horses got on the ' north¬ 
bound track he looked ahead and the car was 
in front of him.” 


(Note—It will be observed that this witness refers 
repeatedly to certain lights as the first light and the 
second light after he crossed the bridge. It appears by 
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stipulation of counsel (Rec., p. 31) “that there are no 
electric lights or other kinds of light on the highway 
after you leave the bridge on the south side.” This 
witness if not deliberately departing from the trtith, 
was referring to certain iron trolley poles (shown in 
the photographs (Rec., pp. 44-5) which he had probably 
observed on the photographs or when he visited the 
scene of the accident afterwards and preparatory to 
appearing as a witness in this case and which he probably 
thought were electric light poles. It will be noted that 
on the cross-examination he gives the glare of these 
non-existent lights as one reason why he failed to observe 
the approach of the car. If any light was blinding 
him it was the headlight on the defendant’s car.) 

Upon cross-examination the same witness testified 
(Rec., p. 21): 

“That he saw the car when it was too close 
for him to get out of the way; that he did not 
see it sooner because it was rather dark. It was 
too dark and he did not see any light; . 
that he was under the lights and it kind of blinded 
hint; and he did not see the car ; that he does not 
know there was any obstruction to keep him 
from seeing the car if there was a fight on it 
except the darkness; that if he had gone straight 
ahead the side of the car would have been exposed 
to him owing to the curve; that there was no 
reason why he should not have seen this if he 
had looked except for the darkness; that the reason 
why he could not stay on the track he was already 
on was because his wheels began to scrape ;” and 
testified, “That he does not know that there is 
16 feet clearance (15 feet by actual measurement) 
at this point between the northbound track and 
the south curb . . . that he never saw the 

car until his horses were on the northbound track; 
that it was all he could do to whip his horses up 
and get out of the way; that if he had swung 
to the right with the speed the car had on, it 
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would have thrown the tongue right into the car ; 
that there was only one horse on the track at 
that time ; that it is a perfectly 

level country round there, and that the bridge 
is a little bit higher than the country.” 

One other eye witness, Daniel Carroll, a negro brick 
burner, testified on behalf of the plaintiff (Rec., p. 16). 
He said that he saw the accident and was right at it 
when it happened; that at the time he was coming 
to that point from his work at Potomac brick yards 
to catch the train; that there was a stopping point 
there by signal and it> was his purpose to board that 
train; that two other men passed witness on the road 
going towards Washington in the space of the court 
room before he got to this stopping point ; that they 
signalled the train to stop with a handkerchief ; that 
witness then saw a wagon come off the bridge on the 
right-hand side going south; he saw the train coming up; 
that was 7.35 o’clock or something like that; that the 
accident happened right at the second pole , u they was 
right at the second pole and they fell right down, fell right 
down at my feet.” This witness also testifies (Rec., 
p. 16) that he saw the team when it got on the north¬ 
bound track and the car was at that time one hundred 
feet or more away from the team and fifty feet away 
from or below the first curve; (the other evidence of 
these witnesses themselves, the physical points indicated 
by them and the speed at which the car is admitted to 
have been going all show that these witnesses are utterly 
mistaken in their estimate of these distances). “That 
when the accident happened the men fell out at the 
witness’ feet right at him” (Rec., p. 17). When asked 
the following question, “How far was the ambulance 
upon the track when it was struck?” witness replied: 

“It crossed over the west track to the east 
side, to the right. They had come down on the 
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right and had come down on the left going west. 
Well they had come down in there as far as 
they could go just as this train was approaching. 
• . . When they crossed the track in 50 

feet distance and it looked to me that anybody 
that looked to see, he could not avoid but to 
get across that track.” 

_ « 

When asked the question, “Why is that?” witness 
replied: 

“Because he could not get back, because no 
sooner was he on the southbound track he was 
already on the northbound, you see, because 
that wagon was that distance. He would be 
crossing this track no sooner than he turned his 
horses and there is no other way for him to do but 
to go across there. He could not get back.” 

0 

In answer to the question, “How much of the wagon 
was on the Washington bound track at the time of 
the accident?” witness replied: 

“All of it . . . That wagon was over both 

of them. Just at the time he turned his horses 
to come across one track, the pole would be 
on the other one. There is no way for him to 
escape getting a blow ” (Rec., p. 17). 

On cross-examination witness stated that he'saw a 
man named Joe Mosby and another colored man— 

4 “there at the time of the accident but does not 
know his name; that Mosby and the other man 
passed witness running to flag the ftain; that 
they were up at the bridge about 20 feet from the 
witness when the accident occurred and the accident 
happened right at the witness; that they had 
to come back to where the accident occurred; 
. . . that witness knew the car was coming* 

had seen it, and heard it running; that witness 
could see the car coming; that there was no trouble 
about seeing it; that witness took no notice to 
see the lights in the car; could not say the light 


\ 








was inside, that it was light enough for witness 
to see the car; that he knew’ there w r as a car and 
expected to hoard it at that point; that it was 
light enough for him to see the man flagging the 
cat. Q. \ou said that this car, w’hen the team 
turned to go across the track, was about 100 
feet away? A. I said that it was about 100 feet 
away. Q. I say, did you say that? A. I said 
it was about 50 feet. There was 50 feet , but the 
first time I seen it it was 100 feet. Q. What 
was its position when you first saw’ it? A. The 
wagon. Q. W )iat w’as the position of the w’agon. 
A. Crossing the track. Q. Which track? 
A. ( oming off the southbound , coming across 
the northbound. Just about the time he turned 
his horses he was on both tracks.. Ain’t no position 
m ** • . • • -l hat witness was coming north 

at the time of the accident and coidd not see 
how far the car was from the wagon without turning 
his head; that he had his back to the car and face 
to the wagon; that when he got to a certain point 
he could see both ways; that the wagon was 
about oO feet from him when he saw it come off 
the bridge; that at that time the other two men 
had passed him, had gone* to and w ere on the 
highway bridge and at the time of the accident 

witness had advanced enough to be 20 feet from 
them. ” 

According to this the accident occurred within twenty 

feet of the bridge which shows the utter unreliability 
of his estimates. 

Mr. Leo P. Harlow who was a passenger on the car 
testified on behalf of the plaintiff that he was a member 
of the bar and a passenger upon the train at the time 
of the accident, and testified (Rec., p. 23) that at the 
point of aeeident the usual rate of speed is faster than 
at other points, but that on this particular occasion 
they were running just a little more slowly than they 
usually do.” These were the only witnesses to the 
accident examined on behalf of the plaintiff. 
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I)r. Barnes Hooe, the surgeon who attended the 
witness testified (Ree., p. 25)— 

“that plaintiff stated to witness that he was 
riding in the back of a van or horse ambulance* 
and that the accident occurred without any 
warning to him at all; that he knew nothing 
of it until the wagon was struck; and that he 
did not anticipate any danger.” 

Frank C. McLearan of Alexandria, Va., a passenger on 
the car, testified (Rec., p. 26): “Just before we got to the 
bridge, I heard the motorman signal as if some one had 
signalled the train to stop; he gave the customary blow, 
and in about—I do not suppose—a few seconds, there was 
a collision, and 1 saw a couple of men knocked from some¬ 
thing, I did not know what.” He further testifies that 
when he got out “I saw a colored man lying up on the 
bank as if he was badly hurt; and I saw a white man 
bleeding very freely, and on the right hand, coming this 
way, was a gray horse which seemed to be dead . . . ; 
then Mr. Harlow and a lot of us got hold of this wagon. 
There did not seem to be any shock, but it seemed to 
push more than anything else, and we did all that we 
could for the patient, all that was done there, and pulled 
the wagon from against the car ; the tongue appeared to 
be broke off. There was a crash of glass when they come ' 
in contact. It was a high front wagon, with a hood or 
something over it ... ; that he did not think 
there was any evidence of the car having been in contact 
with the running gear of the wagon ; that the tongue was 
broken and the hood pushed back; that the white horse 
which was on the right-hand side coming into Washing¬ 
ton seemed to have been cut loose and the other horse 
seemed to be struggling; that the train left Alexandria 
at 7,25, and was due in Washington at 7.55, and they 
were about fifteen minutes late getting in; that when they 
got into Washington it was light, kind of in the gloaming, 
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Init you could see distinctly through the parking at the 
Agricultural Department; that the jar of the accident 
was not sufficient to throw the witness out of his seat; 
that it seemed as though the car was pushing something 
along; that instead of a blow it was a push ; that the car 
stopped almost immediately ; that the white horse was 
lying on the right-hand side, a little back of the front of 

the car (Rec., p. 27); that the headlight had been broken 
by the collision. 

Joseph Mosby, colored, testified (Rec., p. 27), that he 
was at the south end of the bridge at the time of the 
accident, coming from Arlington to take a car there; 
that he saw the collision between the car and the ambu¬ 
lance; that he was in the company of another man named 
Brown (these are the two men that the witness Carroll 
claimed to haveseen pass him); we run to get there ahead 
of the car and signal so that it could stop for us to get on. 
There was three men—at least there was another man 
we had passed, this man who testified here yesterday— 
we passed him and run there to the bridge ... I 
got near to the bridge where I could get in front of the 
car, and we signalled the car before it got there. They 
slowed down and just then I looked out and saw an ambu¬ 
lance coming in a pretty brisk trot, these men were coming, 
and this ambulance came by me in a trot still and 1 
thought it would go on by the car. The car was near 
stopping, of course, had got near to us, and instead of his 
keeping to the right, on the west side of the track, just 
before he got to the car he pulled the horses deliberately 
to the light (left) right in front of the car, and of course 
there the collision was, and it threw this gray horse over 
to the right (of the car) . . . ; that the driver 

appeared to be in a hurry and had his horses in a pretty 
brisk trot, which they kept up without stopping until they 
came in contact with the car; that the witness was as close 
to the bridge at the time of the accident as the distance 
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from the back to the front of the courtroom, about 
twenty yards, and about the same distance from the 
wagon at the time it struck the car; that there was no 
trouble seeing the wagon or the car; that he coufd see both 
plainly, because it was light, very light, and witness could 
see all around; that he saw the wagon coming ; that the car 
had acknowledged his signal to stop and had slowed 
down; that the car had a headlight burning which the 
witness supposed he could see for half a mile; that there was 
a clear view and you could see the car soon after it left 
the junction (Arlington Junction half a mile distant); 
that the point of contact between the wagon and the car 
was twenty or thirty yards this side of the end of the 
concrete . . . ; that it was ligjht enough at the time 
to see a car without any light on it.” When questioned 
(Rec., p. 28) how close was that wagon to that car when 
it turned to cross in front of it? Replied— 

ell I could not just say. I know it was too 
close for him to get across there, because when he 
passed me he was going that way and I thought in 
fact it was going by, because there was plenty of 
room for him to have gone by, but instead of him 
going by he just pulled the horses immediately in 

front of the car, and of course then the collision 
came.” 

Upon cross-examination by plaintiff’s counsel this same 
witness testified that at the time of the accident he was 
near the end of the bridge at a stopping place; that when 
he first observed the car coming, he was down beyond the 
macadamized portion of the road and had to run to get 
up theie ahead of the car . . . ; it was a good way 

back of him, just after it left Arlington Junction; that he 
got to the stopping point before the car did, (these cars 
stop at the south end of the Highway Bridge on signal 
to take on passengers for Washington); that he did not 
see the wagon before he got to the stopping point; that 
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the car had slowed down when he first saw the wagon; 
that after the wagon passed him he could see both the 
wagon and the car; that at tlie time the wagon pulled 
to the left and tried to cross the track the car was so close 
that all they could do was to yet the horses upon the track and 
the car icas upon them; that witness was looking at the • 
collision, that the car struck the horses and the tongue of the 
wagon , breaking the tongue and cutting one horse loose 
from the wagon; that the other horse was standing only 
hy the breast chain; that the car did not shove the wagon 
and horses; that it all happened in an instant; that the 
accident happened about forty yards from the end of the 
bridge, that at the time he signalled the car it was some 

* * * f ( dhi* 5 signal by a blow; that 

he did not hear the whistle blow or the bell ring again; that 
there are electric lights on the end of the bridge and it is 
\ei\ light around there, but you could see that evening 
without lights; that there is nothing to prevent any one 
coming up the track from seeing an ambulance; that an 
ambulance or wagon at the bridge could be seen , witness 
supposes , down to the second curve ; that the 

wheels of the wagon never got on the track; that the tongue 
was across the track , but the wagon itself was still on the 
westbound track; that he saw Dan Carroll who was the 
man they passed before they got to the bridge; that he 
came up after the accident , and could not have seen it; he 
was near there, but behind the car at the tune Upon 
further cross-examination by counsel for the plaintiff, 
testified (Rec., p. 28)., that the horse that was killed fell 
on the east side of the track and the other horse was 
standing up at the wagon with his head northbound; that 
the horses were just on the track and that was all; that the 
horses had not gotten across the track because if they had 
the car would have gone into the ambulance and not the 
horses. 

Mosby s companion, William Brown, corroborates 
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Mosby in the statements and says (Rec., p. 31), “that they 
\\ere standing there waiting for the car; that he saw the 
car coining when it left Arlington Junction half a mile or 
more away; that he signalled the car-to stop and it slowed 
down, that he first saw the wagon or ambulance when it 
was across the bridge; that the car had a head light on it; 
that the wagon drove right across; that the car was right 
up on the wagon when he first saw it. ' Upon cross-exami¬ 
nation he testified that the car was slowing down u when 
the wagon first started to cross; that witness was standing 
with Mosby about as far from the south end of the bridge 
as from where witness was to the end of the courtroom 
• . . ; that the collision threw both of the horses 

down; that witness did not notice another colored man 
there about to board the train (referring to Dan Carroll) 
and that there was no light on the wagon.’’ 

James B. Hayden, the motorman at the time of the 
accident testified (Rec., p. 29), that he lived in St. Mary’s 
County, Aid., and that he voluntarily left the employ 
of the company about November 1, 1910; that he had 
been a motorman in Baltimore for about four years prior 
to the accident; that on the evening of the accident he 
left Alexandria “at 7.25, with a train composed of one 
motor and a trailer; that he arrived at Arlington Junc¬ 
tion on time, but does not remember the schedule time, 
but should rather judge that it was about 7.47; that after 
leaving the junction he proceeded on towards Washing¬ 
ton and after he left the second curve below the bridge, 
he saw a wagon just passed the draw on the bridge; 
that he proceeded on and saw two colored passengers 
standing neai the south end of the bridge; that the 
wagon was still in front of him and he could notice both 
the wagon and the passengers at the same time; that he 
blew Ins whistle for a crossing just before he got to the 
curve; and alter he left the curve he blew r signals for the 

crossing where the accident occurred; that these signals 
10166-2 
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were two long blasts and were blown a square or more 
before he reached the crossing where the accident hap¬ 
pened; that the two passengers signalled the car to stop, 
and mtness answered the signal with two blasts of the 
whistle; that he then slowed down to take on these pas¬ 
sengers as well as look out for the wagon; that the wagon 
was still driving along on the right-hand side at an 
unusually fast rate of speed at that point; that it kept on 
driving, holding to the right over on the west side of the 
west track; that witness did not think that the wagon 
had any intention of crossing over and kept on to make 
the stop where the passengers were; when the wagon 
got about ten feet in front of the car it swung right 
around in front of the car; that witness reversed his car 
and used sand , but did not have tune to make any noise 
with the whistle or gong; that he simply hollered; that he 
already had his brake partly applied; that there was 
nothing else that he could have done to have avoided the 
accident; that his electric headlight was burning; that the 
interior of the car was light; that he had lighted it him¬ 
self by turning a switch in the motor cab; that as a result 
of the accident his headlight was completely torn out and 
all windows broken out of the front of the car; that the 
front of the car struck one of the horses and the hood of the 
wagon; that the wheels of the wagon were not on his track 
at all; that he stopped h is car instantly , as near as he could 
get at it; that the wagon ivas slightly turned; that his hands 
were in place and all he had to do was to pull back re¬ 
verse bar and feed the controller, which did not take 
more than a second; that the white horse, on the right- 
hand side of the driver, the one nearest the car, was killed 
and fell to the side of the car on the east side of the track; 
that at the time it was not dark and witness is satisfied 
that he could see as far across the bridge as he could have 
seen at noon; (Rec., p. 30); that it was slightly misting, 
but not raining; that mist on the track has much to do 
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with the time within which you can make a stop; that 
it forms a kind of slime on the rail and makes it slippery; 
that from the end of the bridge looking towards Arlington 
Junction you could see a lighted car from the time it left 
the junction; that witness should say that at the time 
you could see an unlighted car. Upon cross-examination 
(Rec., p. 30), same witness further testified that he saw 
the wagon when at the end of the bridge; that he did 
not know that the wagon had to cross at that point; 
that the point where the curbing joins the tracks is 
nearly 300 feet from the south end of the bridge (actual 
measurement 230 feet); that the wagon could have 
travelled down the right-hand side of the tracks about 
180 feet without getting on the track (actual measure¬ 
ment 211 feet); that the wagon did not have to cross at 
the point it did; that it could have gone down some dis¬ 
tance before crossing and still have stayed on the pave¬ 
ment; that the wagon had travelled about 90 feet from 
the end of the bridge before it attempted to cross, and 
that there was still about 180 feet left on the paving 
south of where it was struck; that the car was at about 
the first curve from the bridge when the witness saw T the 
wagon leave the bridge . . . ; that when witness 

left the first curve he was running at the rate of about six 
miles an hour; that witness kept his eye on the team from 
the time it was on the bridge all the way across; that he 
had nothing to obstruct his view; that the draw is a little 
more than half way from the north end of the bridge; 
that after the accident one of the horses was standing 
right in between the rails in front of his car and the other 
horse was lying to the right of his car off against the 
front of the cab where witness had to get out; that these 
cars extend over the track on each side a foot or more, 
but witness can not say whether they would extend as 
much as two feet ; that at the time of the acci¬ 

dent the tracks were slippery; that to prevent the accident 
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he simply put on his sand and reversed the current; he 
released his brakes as soon as he reversed the ear and put 
on the sand; that he thought 'it would make the car stop 
quiche) to ) el ease the brake and put on the reverse current , 
“to make his car take hold to backward motionthat 
at the time he reversed, the car was going ahead, and it 
gathered rear momentum to a backward motion, but 
not bejore he struck the team; that it happened so suddenly 
it did not have time to take hold; that the brakes were not 
on at the time he struck the team. Upon re-direct 
examination witness explained (Rec., p. 30): 

r/iat in order to get the efject of the reverse , you 
had to release your air brakes ; that possibly it 
would not have done any good to have reversed 
the car without releasing the brakes, but as he was 
running at a slow rate of speed when he saw the 
team pull over, he thought that possibly it might 
make him miss the team; that he was taught that 
it was more effective to reverse than to put on the 
air brake.” 

He stated on re-cross examination (Rec., p. 31): 

“That the wagon was about 10 feet in front of 
the car before it attempted to cross as near as 
witness could recollect ; that a line drawn straight 
from the front end of his car to the horses head as 
the car was coming north would be about 10 
leet between these points, before the wagon 
attempted to cross.” 

1 he tiolle\ man on this car was a brother of the motor- 
man and he did not see the accident, but merely testified 
to the signals which he heard and responded to. He 
testified (Rec., p. 32): 

“1 had never looked out, but just as the car 
slowed up, expecting to stop, I was opening the 
gates and all of a sudden the car came to a dead 
stop. I thought there was something un¬ 
usual ... so I went out . . . and 
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found that something had happened . T 

went up to the motorman, where he was and found 
he had ome into collision with V, ,’T 

found ,wo men lying on the street ni"i,e c„£ 
f i . , * * * t that one horse was lying down* 

. £e that wit !° rSe r 'i aS 8tanding U P and was cut 
K t ei witness did not see how he got loose- 

that the wagon was right in front of the mZr 

were on the L he wheeI « 

positively whether they was; no, sir 

the tongue was broken off from the wagon. ” 1 

VictorRhimerson, a passenger on the car at the time 

Arlin^ t SIOn ’ (1 d (Re °-’ p - 35) that af tcr leaving 
g on . unction he noticed some signals were blown; 

that he looked out of the window and there was 
c nother signal blown pretty quick and sharp- that 
lie looked again and saw some object go by and 
cross front of the car; that the car came to a 

I»d taken pVe- Zy IJZ 

the men out „f tt, ‘ ' ", llle we were picking 

as I^o l thi e ; Vag0ll L 1 ste PP ed off - as nearly 

J could, the distance the men were thrown nr 

slid or rolled, that is the place where the 

was to where we picked "them up and distance 

as markedly tb ad h^T dra ^ ed or turned around, 
as marked by the wheels on the curbing to the di^- 

ance rom the time the first whistles were blown 
of the signal, which was about 20 paces.' ” 

This witness further testified that— 

o^°car S th e at e t f he eing eaSt t0Ward theri « ht sid « 

’ , e wa « on was across the track 

tra c { [°?TiZ heeh ta\ Wt l ™ ofeel lo lhe vest side of it 
oi * , c ;’ P- 36), that the hind wheels were 

track tha/th'e 0 ^ the WCSt raiI of the northbound 
lookmgiorth ” S6S ^ t0 the right of the car 
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A certificate from the Weather Bureau was introduced 
showing that the average time of sunset in Washington 
on June 10th is 7.33 P. M., and that on June 10, 1910, it 
had rained at intervals during the day though no rain fell 
from 8.45 A. M., to 2.15 P. M., or from 2.45 P. M. until 
4.29 P. M., and that it rained continually from 4.29 P. M. 
until midnight, and that during the entire twenty-four 
hours there had been 22/100 of an inch of precipitation 
showing that the rain fall must have been slight at any 
time (Rec., p. 37). 

Mr. C. A. S. Sinclair, chief engineer of the defendant 
company, proved a blue-print showing the scene of 
the accident with reference to the south end of the High¬ 
way Bridge. This plat is found between pages 32 and 33 
of the transcript of the record, with a memorandum 
of the various distances (Rec., p. 33), which shows that 
the clearance between a car on the northbound track 
to the west curb at a point 90 feet from the south end 
of the bridge is 19 feet 8 inches; that at 120 feet from 
the south end of the bridge it is 17 feet 0 inches; that 
at 140 feet from the south end of the bridge, the location 
of the second pole fixed by plaintiff's witnesses as the 
point of collision, it is 15 feet, and that at 05 feet 5 inches 
south of this second pole measured on the west rail of 
the west track and which is the end of the paving, there 
is a clearance to the curb of 9 feet. Upon cross- 
examination he testified (Rec., p. 33)— 

‘‘that a wagon 8 feet 8 inches from hub to hub 
(the extreme dimensions of the ambulance as 
testified to by the plaintiff’s witnesses, Rec., p. 10) 
could travel approximately 100 feet south from 
the south end of the bridge on the right-hand 
side of the southbound track and still be clear 
of both tracks; that the tracks are 4 feet 8£ 
inches from rail to rail; that the width of a car 
is 8 feet 0 inches and that the car projects about 
2 feet over the rails.” 


\ 
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Mr. Sinclair also testified (Rec., p. 33) on direct 
examination, and identified the blue-print shown 
him, “as one which he prepared five days after this 
accident showing approximately 300 feet of the approach 
to the bridge and the physical condition of said approach 
on the south side,” and testified that the plat was drawn 

to scale and shows the curvature and correct lines as 
far as it goes; that—' 

“since this plat has been made he has made 
additional measurements which are not shown 
on the plat and that the distance from the second 
pole to the south end of the bridge is 146 feet' 

that at this point there is a clearance, after allowing 
or the overhang of the car on the northbound 
track, oj lo feet; that at a distance of 90 feet 
from the bridge the clearance is 19 feet 8 inches; 

,’ a J. at J 20 ( eet from the bridge the clearance is 
1 1 feet 6 inches; and that allowing for a vehicle 
9 feet wide a wagon could drive on that side 
without having to leave the concrete 65£ feet 
beyond the second pole (the alleged point of 
accident); that there is 65£ feet of clear driving 
space south of the second pole and clear of the 
northbound track; that in this distance a wagon 
would in some places have to be on a portion of 
the southbound track, but would be on solid 
concrete all the way; that from the end of the 
bridge to the second curve south of the bridge 
where the tracks leave the Government highway 
upon which they run and turn off on the com- 
pany’s private right of way, is a distance of 
•ob feet, that the tracks where they occupy 
the Government highway are macadamized and 
ballasted up practically to the top of the rail- 
that there is no obstruction to keep a vehicle 
from driving down there as far as the second 
curve; that there is a concrete curb separating 
the macadam part of the road occupied by the 
tracks from the concrete part; that the witness 
thinks there are three openings each 36 feet wide 





*7 














24 

in that curb at intervals through which teams 
could pull out of the macadam portion of the 
road on to the concrete again.” 

On page 34 of the record, these measurements are 
given in detail as defendant’s Exhibit B, which show 
the first opening to be 36 feet wide 424 feet south of 
the south end of the bridge; the second opening 36 feet 
wide at 625 feet 10 inches south of south end of bridge, 
and the third opening 36 feet wide 800 feet south of 
the south end of the bridge, and that the distance from 
the end of the bridge to the break of the concrete on 
the right-hand side going south is 189 feet; that these 
clearances which witness speaks of are from the extreme 
west overhang of a car on the northbound track to 
the curb. These measurements also show that the 
distance from the second pole south to the end of the 
west curb is 43 feet , to the end of the paving at the 
centre of the west track southbound is 69 feet, and to 
the end of the paving at the centre of the east track 
northbound (on which the accident occurred) is 84 
feet 6 inches (Rec., p. 34). 


ARGUMENT AND AUTHORITIES. 

The errors complained of relate to the ruling of the 
court in admitting and excluding evidence; in refusing 
to direct the jury to return a verdict for the defendants; 
in granting certain prayers on motion of the plaintiff 
and in refusing to grant as requested certain prayers 
offered on behalf of the defendant. 

I.. 

The first error complained of is the action of the court 
in admitting in evidence a certain photograph claimed to 
have been a photograph of the wagon which figured in 
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this collision after it had been repaired, taken in the 
month of December, 1911, more than eighteen months 
after the accident. Hitched to it were two horses, one 
of which was one of the horses to the wagon at the 
time of the accident, the other one being a new horse 
substituted in the place of the one killed. In the wagon 
were three men posed to represent the three occupants 
of the wagon on the afternoon of the accident, two sitting 
on the driver’s seat and one to represent Fincham, the 
plaintiff, standing in the rear. 

The defendant objected to the introduction of this 
photograph on the ground that it was taken long after 
the accident, after the vehicle had been injured and 
repaired, and with different horses attached, but the 
court overruled the objection and permitted the testi¬ 
mony to go to the jury (Rec., p. 12). 

I he introduction of this photograph could in no way 
be helpful to the jury. It was not taken under the condi¬ 
tions existing or claimed to exist on the night of the 
accident, and yet three men were posed in it supposed to 
represent the positions occupied by the three men who 
did occupy it on the night of the accident. At the most 
it was hearsay evidence and should no more have been 
admitted to the jury than should have been an unsworn 
written description of the accident prepared in advance 
by Finchman and related by him to witnesses have been 
admitted as evidence. The principle governing the use 
of this class of evidence has been stated as follows: 


The value and admissibility of the photo- 
graphs, as m other cases, depends upon the fact 
that it is a correct representation of the place in 
question and that the condition existing when it 
was taken was an exactly accurate reproduction 
ot the condition existing when the accident injury 
or crime occurred. Hence, if the photographs are 
taken so long after the occurrence that the sur¬ 
roundings or conditions have changed, or whenever 


/ 
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taken, if they do not for any reason appear to rep¬ 
resent the subject or the conditions existing at the 
time of the occurrence in controversy in such a 
way as to he instructive they will be rejected .” 

17 Cyc., 418, citing inter alia, Harris vs. 
Quincy, 171 Mass., 472, 50 N. E., 1042. 

Peoples Passenger Ry. Co vs. Green, 56 
Md., 84. 

Hupfer vs. National Distilling Company, 114 
Wis., 279. 

It is not pretended that this photograph is an accurate 
reproduction of the conditions existing when the accident 
or injury occurred. Of course it was not taken under the 
same conditions, was not even taken at the same place. 

1 he wagon had been damaged and repaired subsequent 
to the injury, one year and a half had elapsed, and neither 
the same horses were attached to the vehicle nor were 
the same men inside of it. The photograph could be in 
no way “instructive.” Its only purpose could have been 
to have misled the jury. 

II. * . 

During the progress of the trial the plaintiff, to 
augment the damages, called as a witness one Dr. 
Seibert (see his evidence, Rec., p. 21), who testified that he 
was a physician and eye, ear, and throat specialist, 
and that he examined the plaintiff on March 27, 1911, 
and found his vision was reduced about one-fifth of 
the normal vision and that his hearing was very much 
reduced in his left ear about corresponding to the grade 
of severe deafness as determined by the Pension Office, 
and that it is not likely that his hearing will get any 
better, and when asked to explain how the range of 
vision is inspected by an instrument called a perimeter, 
the witness said (Rec., p. 22): 

T can show very readily how that is done. 
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This may represent the instrument and the 
patient sitting here with his head resting upon 
a support. The centre of this disc is right on a 
line with his eyes. He fixes his vision on this 
central point and this mire is a movable apparatus 
that works on this scale; this is divided off 
into degrees and so the patient is looking here. 
In moving the mire up in this direction, if he 
sees it is here and it is marked 20, then we 
indicate that fact on the chart, 20 degrees. 
If he sees it at 40, we indicate that on the chart. 
Then this can be revolved in a horizontal direc¬ 
tion, and in that way we map out all the directions, 
horizontal, oblique, and all the various directions.” 

Counsel for the defendant then asked, “How is it 
ascertained whether he is telling the truth about it?” 
to which the witness replied: 

“Well, if a man understood this instrument 
and knew of its use and had seen it before, he 
could misinform me, for I must depend to a con¬ 
siderable extent upon his statement. He might 
misinform me, if he was acquainted with its use, 
but patients seldom see these things. Of course 
if he had access to and practice with an instrument 
he could very readily misinform me.” 

Thereupon the defendant moved the court to exclude 
the evidence of the witness because it is necessarily 
hearsay and obtained for the purpose of producing 
testimony before the court, and that a declaration of 
that kind made to a physician is not competent evidence, 
but the court overruled the objection. Witness further 
testified that he had never seen the plaintiff prior to 
the time he made his examination and did not know * 
anything about his field of vision prior to that time, 
and it does not appear he ever saw him since his ex¬ 
amination of March 27, 1911. 

This was but an attempt, and a successful one, to 
get before this jury self-serving statements by this 
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plaintiff. I he question is not whether the hearsay 
statements were true or false, but whether or not they 
are hearsay. If they are hearsay and are not within 
any of the exceptions to the rule excluding hearsay, 
they are not competent however true they may be. It 
is not necessary for the defendant to prove that the 
plaintiff made false statements to this expert in order 
to have his testimony excluded. It is contrary to our 
system of laws to permit a witness, however truthful 
he may be, to secure corroboration to his own sworn 
testimony in this manner. 

The plaintiff was present in court and could have been 
examined in the presence of the jury with this instru¬ 
ment described by Dr. Seibert if they had wished to 
corroborate him in that way, but they did not choose 
to do this, but sought in this indirect way to have his 
testimony corroborated by unsworn statements made 
by the plaintiff to his physician after this suit was 
instituted, not in the presence of counsel for the 

defendant and with no opportunity to cross-examine 
in respect thereto. 

The following quotations state the rule, the reasons 
therefor, and the exceptions thereto, none of which 
embrace such a statement as this: 

“Prominent among logical inferences which 
the law ot evidence rejects is that a fact exists 
because a person not called as a witness has 
stated its existence. Such an unsworn statement 
ottered as evidence of the fact asserted will 
be rejected although embodied in a question 
to a witness, or made part of his answer, or although 
it takes the form of an opinion, or was made by 
a physician. • 

lh Cyc., 1192-4, citing inter alia Augusta 
Factory w. Barnes (Ga.), 53 Am. Reports 
838. 






Goshen vs. England, 119 Ind., 368, 5 L. R. A., 
253, 21 N. E., 977. 

Kolb vs. Knoxville (Tenn.), 76 S. W., 823, 
case of a statement made to a physician 
as the cause of illness. 

Vicksburg Ry. Co. vs. O’Brien, 119 U. S., 99, 
30 L. Ed., 299. 

Moore v§. Langdon, 2 Mackey, 127, 47 
Am. Rep., 262. 

“However valuable in practice or logical in 
principle would be the establishment of a well- 
guarded rule that a relevant unsworn statement 
should be treated as secondary evidence of the 
fact asserted, and however inconsistent to con¬ 
sider it such, in case of declarations against 
interest, as to pedigree, and in other instances, 
and not treat it so wherever relevant, it is stated 
by the great weight of authority that, except in 
certain well-established connections, the im¬ 
possibility, practical or absolute, of procuring 
other evidence of the fact asserted by an absent 
declarant, does not modify the application of the 
rule respecting the inference. Relevant declara¬ 
tions of third persons, objectionable as hearsay, 
are not rendered competent by the fact that such 
third persons have since died. Nor are such 
declarations competent because the declarant 
has left the State or country, or is sick, or can not 
be examined, or compelled or permitted to testify.” 

16 Cyc., 1195-6. 

$ 

“Where a witness testifies that he has truly 
stated to a third person of his own knowledge 
a fact which he has since forgotten, he thereby 
renders competent the testimony of that party 
as to what the forgotten statement actually was.” 

16 Cyc., 1198. 
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This identical question has been passed on repeatedly 
1>\ (ouits of last resort in this country, and the following 
are a few of the many authorities holding that such evi¬ 
dence is incompetent. 

In U. S. Brewing Company vs. Ruddy(IlL), 67 N. E., 799, 
a physician testified that he had tested the hearing of ap¬ 
pellee’s left ear by holding a watch some distance from the 
ear, and asking him whether he heard the ticking of the 
watch, and that the appellee said he did not. That he 
looked into the appellee’s ear with a speculum; that all 
that he could tell from the examination made with the 
speculum was that the condition of the tympanic of the 
ear was such that it was his opinion the sense of hearing 
was somewhat affected and that he knew' that his hearing 
was to some extent affected, and further testified that 
so far as it was possible to know— 

It is my opinion that he has lost the hearing 
of his left ear, and that opinion is based upon w hat 
he told me and w’hat I saw\ What I saw’ did not 
tell me that he had lost his hearing but merely 
that it might be affected.” 

The low er court admitted this evidence, but on appeal 
the court said: 

‘ 1 he declarations made by the appellee to Dr. 
Stoe under such circumstances w r ere self-serving 
and not competent to be received in evidence 
citing West Chicago Street Ry. Co. vs. Carr 
(HI.), 48 N. E., 992 ... The effect of these 

rulings of the court was to authorize the jury to 
regard as proven that the appellee had lost the 
sense of hearing in his left ear, and to aw'ard 
appellee damages accordingly. Thus appellee 
was allowed to enhance his damages by proof of 
his own self-serving arid incompetent declarations. 
To what extent the damages were so enhanced it 
was not possible for the appellate court to ascer-. 
tain,” and for that reason alone the judgment 
of the lower court was reversed. 
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This question was elaborately examined by the 
Supreme Court of Michigan in the case of Jones vs. Port¬ 
land. The opinion of the court was delivered by Champ- 
lin, Chief Justice, December 21, 1891, and is reported 
in 16 L. R. A., 438. After discussing these authorities 
it is there said, page 439: 

“But we can not think it safe to receive such 
statements which are made for the very purpose 
of getting up testimony and not under ordinary 
circumstances. The physicians here were not 
called into aid or to give medical treatment. . . . 
They were sent for simply to enable the plaintiff 
below to prove her case. . . . She had in her 

mind just what expressions her cause required. 
They were therefore made under a strong tempta¬ 
tion to feign suffering if dishonest, and a hardly 
less strong tendency , if honest, to imagine or exag¬ 
gerate it. The purpose of the examination removed 
the ordinary safeguard which furnished the only 
reason for receiving declarations which bear in a 
party’s own favor. The general rule in regard to 
other classes of hearsay evidence and statements 
admitted upon the same principle is that they 
must have been ante litem motam, which is inter¬ 
preted to mean not merely before suit brought, 
but before the controversy exists upon the facts. 
Stockton vs. Williams, Walk. Ch., 120, 1 Dougl. 
(Mich.), 546 (citing Berkeley Peerage case, 4 
Campbell, 401; Richards vs. Bassett, 10 Barn. & 
C., 657; Doe vs. Tarver, Ryan <fc M., 141; Monk- 
ton vs. Attorney General, 2 Russell & M., 160; 
Whitelock vs. Baker, 13 Yes. Jr., 514). 

“The language of Lord Eldon in Whitelock • 
vs. Baker has met with general acquiescence. 
He says: ‘All are admitted upon the principle 
that they are the natural effusions of a party 
who must know the truth, and,who speaks upon 
an occasion when his mind stands in an even 
position, without any temptation to exceed or 
fall short of the truth.’ Page 514 . . . Such 

testimony is incapable of contradiction. It has all 
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the evils of manufactured testimony , without any 
possible means of detecting the falsity of it. In this 
►Mate a party can testify to his sensations of pain 
and of suffering, mental or physical; but a party 
can not be allowed to corroborate such 'testimony 
by witnesses employed to listen to such statements 
with a view to a suit to be brought or pending. 
In this case the plaintiff had been sworn and 
detailed her condition and sufferings, and then 
introduced the two physicians employed with 
a view to bringing suit to whom she stated her 
condition and pains and suffering, who 
corroborated her by swearing to such statements. 
Aot only this, but they were permitted to 
testify to what the plaintiff said as to her feelings 
and sensations of pain after suit brought, and 
even during the trial of the cause. This was 
plainly error as held in the Huntley case.” 

1 he Supreme Court of Wisconsin in a case decided 

February, 1S90, said: 

1 he statements of a party made in his ow T n 
ta\or, are seldom, if ever, received as evidence 
m his own behalf, except when they are made at 
such times and under such circumstances as 
to be a part of the res gestce. It may be urged 
that this evidence could not have prejudiced the 
defendant, because the plaintiff made the same 
statements to the jury as a witness on the trial. 

his fact has never been held a sufficient reason 
for holding that the statements of the party , made 
out oj Court, and not under oath , may be received 
in evidence on the trial. It is a method of bolstering 
up or sustaining the evidence of a party which 
has never received the sanction of the courts , and 
is cleaily inadmissible. That this evidence was 
improperly received is clearly shown by the 
following Authorities: Illinois Central R. R Co 
*»• Sutton, 42 Ill., 441, 92 Am. Dec., 81; Roosa 
vs. Boston Loan Co., 132 Mass., 439; R. R. Co 

u ?, untle £ 38 Mich > 543 > 31 Am. Rep., 321 * 
Heald vs. thing, 45 Me., 392; Quaife vs. Rwy. 
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Co., 48 Wis., 513, 33 Am. Rep., 821; Kreuziger 
vs. Rwy. Co., 73 Wis., 158. Whatever may.be i 
the rule as to the admissibility of the statements 
made by a party when consulting a physician 
or surgeon for the purpose of obtaining advice 
or treatment for his disease or injury, we are 
clear that, when such statements are made by 
the party after actum commenced. to an expert, 
for the sole purpose of calling such expert as 
a witness for himself on the trial of the action, 
to give an opinion as to the nature of his complaint 
or injury, and its connection with certain alleged 
causes, such statements are inadmissible in 
his own behalf. To allow such statements to be 
given unevidenced would be to alloiv the party 
to give in evidence his declarations made not under 
oath , to bolster up and confirm his statements made 
on the trial under oath , which all courts hold to be 
incompetent and not permissible. This rule of exclu¬ 
sion is especially applicable to the case where 
the person whose state of health, or whose injuries 
are the subject of controversy, is himself a com¬ 
petent witness in the case, and is sworn and ex¬ 
amined in regard to his health or injuries. 1 ’ 

Stewart vs. Everts, 76 Wis., 35, 20 Am. St. 

Rep., 21. 

The Supreme Court of Ohio, in 1901, said: 

‘This evidence, we think, was incompetent. 

It is to be distinguished from evidence of a like 
character, given by a physician called on for 
treatment. In such case, what the patient may 
say to his medical adviser as to his condition 
and how he suffers may be admitted. It is to 
be presumed in such case that he states the 
trouble, as it is to his interests that he should 
do so, and not mislead the physician by false 
statements as to his condition. He is under 
a strong motive in such case to state the truth, 
and it is on this ground that such evidence is 
admitted. But where the physician is called on, 
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not for the purpose of treatment, but to enable 
him to give evidence in a pending or proposed 
suit, no such sanction of the truth of what he 
says exists. On the contrary, he is under a strong 
motive to deceive the physician, and, not being 
under oath, may, with impunity, make such 
statements as he sees fit. What he says to a 
physician under such circumstances is self-serving 
i7i character , and should not be admitted. (Darrigan 
Sf R. R. Co., 52 Conn., 309, 52 Am. Rep., 59; 

Rwy. Co. vs. Huntley, 38 Mich., 544, 31 Am. 

321). 

Pa. Co. vs. Files (Ohio), 02 N. E., 1047. 

III. 

I he court erred in refusing to direct the jury to return 
a verdict in favor of the defendant— 

(u) Because there was no evidence showing any act 
of negligence on the part of the defendant company, or 
its motorman in charge of this car. 

(/») Because the evidence showed conclusively that 
the plaintiff and the driver under him were both guilty 

of negligence, which was the proximate cause of his 
injury. 

It is true that the plaintiff testified that the accident 
occurred upon a dark night; and the car had no light 
upon it, and that therefore he was ignorant of its approach. 
It is incontrovertibly established in this case, however, 
that this accident occurred between 7.45 *and 7.50 
o’clock, on the afternoon of June 10, 1910. The plaintiff’s 
witness Carroll puts the time at 7.35 (Rec., p. 16). The 
official certificate from the weather bureau shows that 
the average time of sunset at Washington on June 10th, 
is 7.33 P. M., so that at the time of the accident, the sun 
may not have been down more than two minutes, cer¬ 
tainly not more than fifteen minutes. Every witness in 
the case who testified, whether for the plaintiff or for the 
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defendant, except the plaintiff himself, and his driver, 
testified that at the time of the accident it was light. 
For instance, Daniel Carroll, the chief' witness and the 
only disinterested eye witness to this accident, intro¬ 
duced on behalf of the plaintiff, testifies (Rec., p. 17): 

“That the witness knew that the car was com¬ 
ing; had seen it, and heard it running; that witness 
could see the car coming; that there was no trouble 
about seeing it; that witness took no notice to see 
the lights in the car; could not say the light was 
inside; that it was light enough for the witness to 
see the car; that he knew there was a car and 
expected to board it at that point; that it was 
light enough for him to see the man flagging the 
car.” 

% 

Joseph Mosby (Rec., p. 27), an eye witness for the 
defendant, testifies that he was within 20 feet of the acci¬ 
dent when it occurred, and that he had seen the car 
coming for a distance of nearly half a mile; there was no 
difficulty in seeing the wagon or the car; that he could see 
both plainly because it was light and witness could see all 
around; he saw the car coming; the car had acknowledged 
his signal to stop and slowed down for the purpose of 
letting him on; that the car had a headlight burning 
which witness supposed he could see half a mile; that 
there was a clear view, and you could see the car soon 
after it left the junction. 

William Brown, who was with Mosby, testified (Rec., 
p. 31): 

“That he saw the car coming when it left 
Arlington Junction, though a mile or more away; 
that it was light enough for him to see it; that he 
signalled the car to stop, and it slowed down.” 

The plaintiff himself testifies (Rec., p. 12): 

“That they left the stable between 7 and 8 
o’clock, but he did not know exactly what time 
the accident happened.” 
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hut which it may he difficult, if not impossible, 
to prove did not exist, or was not seen. But an 
object and power of sight being conceded, the one 
may not negative the other.” 

Marland vs. Railroad Co., 123 Pa., 487, 10 
Am., St. Rep., 541. 

Myers vs. Railroad Co., 150 Pa., 386, 24 
Atl., 747. 

Payne vs. Railroad Co., 130 Mo., 562. 

Railroad Co. vs. Pounds, 27 C. C. A., 112, 
82 Fed., 217. 

• 

“( ourts are not so deaf to the voice of nature 
or so blind to the laws of physics that every utter¬ 
ance of a witness in derogation of these laws will 
be treated as testimony of probative value because 
of its utterance. A court will treat that as unsaid 
by a witness which in the very nature of things 
could not have been said.” 

Moore on Facts, section 160, citing Hook vs. 
Railroad Co., 162 Mo., 569. 

‘‘It is an old saying that ‘actions speak louder 
than words/ and so there are sometimes physical 
facts present in a case sufficient in strength to 
overcome the evidence of witnesses, well-estab¬ 
lished laws of nature and similar well-known 
scientific and physical facts of which the courts 
will take judicial knowledge may not only justify 
a trial court in directing a verdict or in setting 
aside a verdict and granting a new trial, but may 
also be sufficient to cause the appellate court to 
reverse the action of the trial court where it fails 
to give effect to such facts by directing a verdict or 
granting a new trial. Notwithstanding the general 
rule, which prevails in most jurisdictions, that the 
court' on appeal will not weigh the evidence, 
neither the appellate court nor the trial court 
should stultify itself by allowing a verdict to stand, 
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although there may be evidence tending to sup¬ 
port it, where the physical facts are such as to 
demonstrate that such evidence is untrue, and the 
verdict unjust and unsupported in law and 
in fact. In a recent case the plaintiff testified that 
he stopped and looked and listened when about 
six feeb from a railroad crossing and saw no 
engine, and that as soon as he stepped inside the 
first rail of the track an engine noiselessly ap¬ 
proached and struck him; that his sense of hearing 
was perfect, and that there was nothing to ob¬ 
struct sound or prevent him from hearing. There 
was also undisputed evidence that the engine and 
tender weighed eighty tons, had fourteen wheels, 
and was running at the rate of at least twenty-five 
miles an hour. The Supreme Court held that it 
was a physical impossibility that the engine could 
move at that rate without making any noise, 
and that the plaintiff must have heard it if he 
looked and listened, as he testified that he did, 
and the judgment of the trial court on the verdict 
for the plaintiff was reversed. In another recent 
case the appellate court said that while it had no 
power to weigh the evidence, yet where the 
evidence which appears to be in conflict is nothing 
more than a mere scintilla, or where it is met by 
well-known and scientific facts, about which there 
is no dispute, this court will still exercise jurisdic¬ 
tion to review and reverse. So, where it was 
necessary to assume, in order to support the 
verdict, that the plaintiff was fully 9 feet high, 
the appellate court reversed the judgment and 
granted a new trial. In another case a verdict 
was set aside because the court knew that if the 
plaintiff had been exercising ordinary care and oc¬ 
cupying the position he claimed he was occupying , 
he could not have been injured in the manner in 
which the undisputed evidence showed that he was 
injured. And in many other cases verdicts have 
been set aside because they could only be sup¬ 
ported by assuming or believing something con¬ 
trary to human experience or to the laws of nature. 


1 






40 

There are many facts of which courts ex-officio . 
take notice, and neither averment nor proof will 
prevail against matters which are judicially 
known to the court. The courts will not allow the 
verdicts of juries to stand when they rest on evidence 
which the courts judicially know to. be incredible. 

It is of the utmost importance, therefore, in many 
railroad cases, for the defendant to show the physical 
facts; and it is equally important to the plaintiff 
for him to come prepared, not merely to deny what 
the undisputed physical facts show must have been 
true, but to show, by some evidence at least, that the 
physical facts are not as claimed by the defendant, 
or are not such as to conclude the plaintiff in the 
particular case." 

Elliott on Railroads, section 1703, citing a 
number of authorities. 

Notwithstanding the manifestly false statement of the 
plaintiff that darkness within 15 minutes of sunset 
prevented his seeing a lighted car approaching that was 
seen without the aid of the lights by at least four other 
persons not so advantageously situated, the following lan¬ 
guage of the Supreme Court of the United States can 
be confidently applied to this case: 

“Judging from experience of men there can be 
but one solution of the problem of how the colli¬ 
sion occurred. He did not look, or if he looked 
he did not heed the warning and took the chance 
of crossing the track before the train could reach 
him.” 

Railroad Co. vs. Freeman, 174 U. S., 379. 

The estimate of the plaintiff that car was fifty feet dis¬ 
tant when his horse got on the track is equally irre¬ 
concilable with the other facts stated by him. 

If the car was going at but six miles an hour, and 
covered the fifty feet between the instant the horse 
“headed'’ the track and the moment of impact, and if 







the horse was going at but three miles an hour it should 
have covered at least 25 feet in the same period and been 
entirely clear of the track. In view of the evidence it is 
much more likely that its speed was at that time exceed¬ 
ing that of the car in which event if the plaintiff's esti¬ 
mate of distance is anything like correct, the horse and 
wagon both should have been free of the track. 

In a recent case not yet officially reported, the Supreme 
Court of Appeals of Virginia applied the rule of concurrent 
negligence where the primary negligence of the motorman 
was established, to a street-car case presenting some of 
the features of this case in other respects, in these terms: 

“The motorman was negligent in failing to keep 
• a proper lookout for travellers at the Leigh 
Street crossing, and the plaintiff was likewise 
guilty of negligence in driving upon defendant's 
track without exercising such ordinary care for his 
own safety as the exigencies of the situation de¬ 
manded. Each was visible to the other for a dis¬ 
tance of from seventy-five to one hundred feet, 
and the accident was due to concurrent negli¬ 
gence of both, which continued down to the mo¬ 
ment of impact. . . . He carelessly drove into 
a place of known danger with slackened rein, and 
without looking for an approaching car until the 
point of collision was reached when looking was 
useless ." 

Va. Ry. & Power Co. vs. Johnson, decided 
Jan. 16, 1913, 7 Va. App., 294, 296, S. E. 

( harles Smith, the driver of the ambulance, likewise 
testified (Rec., p. 21): 

“That he does not know there was any obstruc¬ 
tion to keep him from seeing the car if there was a 
light on it except the darkness . . . ; that 

there was no reason why he should not have seen 
this if he had looked except for the darkness . . . ; 
that when he saw it, the car was 50 feet from him” 
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On page 20 of record he says in response to the ques¬ 
tion, “How far was the car away?” 

“A. Maybe about 50 feet; it might be a little 
further, I do not know, but it did not look to me to 
be over that.” 

1 iank C . M( be a ran, who was on the car at the time of 
the accident, testified (Rec., p. 26): 

‘That in passing another train (just prior to 
the accident), he observed the reflection of their 
headlight on the other train, which he made the 
subject of comment to a man seated with him; 
that at that time it was not really dark enough 
to have light.” 

And again: . 9 

“That the train left Alexandria at 7.25, and was 
due in Washington at 7.55, and that they were 
about 15 minutes late getting in (owing to this 
accident); that when they got into Washington 
it was light, kind of in the gloaming, but you 
could see distinctly through the parking at the 
Agricultural Department . . . ; that on the 

night of the accident after the witness had gotten 
out of the car, he could see another car coming 
before it got to that house [located 50Qyards from 
the bridge], or along in that neighborhood.” 

James B. Hayden, the motorman, testifies (Rec n 
29): 

“1 hat at the time it was not dark, and witness 
is satisfied that he could see as far across the 
bridge as he could have seen at noon; that it was 
slightly misting but not raining.” 

\ ictor F. Emerson, a passenger on the car, testified 
that after the car stopped he stepped off the different 
distances. 

From all of this it is manifest that it was light enough 
on that occasion for any man to see at least the outline 
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of a car as much as half a mile even without a headlight, 
althdugh the uncontradicted evidence in this case is that 
this car had a headlight burning on it which was torn out 
by the collision. 

In Washington Railway & Electric Co. vs. Collumber, 
decided by this court December 2, 1912, reported in 
00 W. L. R., p. 806, this court said on page 808, speaking 
of the duty of vehicles and pedestrians at street and high¬ 
way crossings: 

• • 

“These latter must also exercise due care in 
looking out for coming cars, and must not reck¬ 
lessly expose themselves to danger.” 

This leaves only the question as to whether or not the 
plaintiff exercised due care in going upon the track. 

By reference to the map showing the location of the 
highway and the tracks of the defendant company and 
the highway bridge leading thereto on the Virginia side, 
to be found in the printed record opposite page 32, it will 
be seen that the double tracks of the defendant company 
occupied the centre of the driveway of the bridge, but 
that after leaving the south end of the bridge these tracks 
gradually bore to the west side of the concrete-paved 
approach thereto on the Virginia side, with the result 
that the clear space between the defendant's double 
tracks and the west or right-hand side of the driveway 
going from Washington into Virginia gradually narrowed 
until just about where the concrete terminates, as is indi¬ 
cated on the plat by the diagonal line extending across • 
the two tracks, the tracks left the concrete driveway 
entirely and went upon a macadam driveway which was 
also available for wagon traffic though not much used 
for that purpose, as drivers of vehicles naturally prefer 
the concrete. From there the railroad tracks occupy 
practically the entire width of the macadam and a con¬ 
crete curbing running in the general direction of the road, 
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and the tracks divided this portion of the road laterally. 
To the right of this curbing was the macadamized’ por¬ 
tion of the road on which the car tracks were, and to the 
left was the concrete portion of the road used exclusively 
by vehicles. But in this curbing thus separating these 
two portions of the road at intervals of about 175 or 200 
feet were openings 36 feet long permitting vehicles to 
ontoi and lea\o that portion of the highway at those 
points if they desired so to do. 

On the night of the accident ?>mith was driving the 
ambulance as the employee of the Knox Express Com¬ 
pany. Fincham, the plaintiff, was the Knox Express 
Company’s foreman (Rec., p. 13), and “was in charge that 
night; told Smith to drive the wagon and told him where 
and how to go, that Smith was the driver appointed by 
witness; . . . (and) approved of everything that 

the driver did,” thus clearly showing that though Smith 
was the driver he was under the direction and control 
of bincham and subject to his orders as vice-principal 
and therefore chargeable with Smith’s negligence as vvell 

as with his own. 1 his was not controverted in the trial 
court. 

We will now examine Fineham’s own account as to 
when and how this accident occurred (Rec., p. 13)- 

“They were about the second pole from the 
bridge when the accident occurred; that he could 
see the pole before he got there; that where the 
second pole is is where they had to turn off.” 

(This last statement is shown conclusively not to be 
true because for a distance of 65 feet there is a clearance 
on the concrete road beyond the second pole; see measure¬ 
ments, Rec., p. 34.) 

I hat they started across about the second pole on the 
right and went straight across a little below the second 
pole oh the other side; . . . that witness does not 
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know how far this point is from the end of the bridge or 
how many minutes elapsed after they left the end of the 
bridge; . . . they did not go straight across the 

track; that the left-hand horse was on the track (this is the 
horse furtherest from the car), and the other one was 
just heading the track. (From the second pole to the end 
of the concrete on his extreme right was 43 feet; to the 
end of the concrete at the centre of the west or south¬ 
bound track was 69 feet, and to the end of the concrete 
at the centre of the east or northbound track, the one on 
which the accident occurred, is 84 feet, while the second 
pole itself is only 146 feet from the south end of the 
bridge; see measurements, Rec., p. 34.) On page 13 of 
the record the plaintiff testified: 

“That on that night they started across the 
track slantingly at about the second pole; that, 
the wagon was a little below the second pole when 
it got on the northbound track; that Smith was 
driving the wagon, and Shore, who was killed, 
was on the seat with him when they got on the 
track; that w r hen they got on the track at this 
point witness saw the car about 50 feet away from 
him; that he did not have any lights and did not 
give any warning; that the driver touched his 
right horse (this horse was not yet on the track 
but was only ‘ heading ’ it), and tried to make his 
escape across; that witness was then struck and 
knew nothing more.” 

• It thus appears from the statement of this witness 
himself that this accident followed immediately and 
instantaneously their arrival upon this track. We see 
from his ow n statement that when he first saw this car 
his left-hand horse had alone gotten on the track and his 
right-hand horse was U just heading the track'” “that the 
driver touched his right horse and tried to make his escape 
across,” and that witness “was then struck and knew T 
nothing more.” 


S 
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Charles Smith, the driver, says (Rec., p. 20) “that the 
accident happened near the second pole just past the 
light, and when asked by the court how far he had gotten 
when the car struck his horse, answered (Rec., p. 20): 

\\ ell, I do not know exactly how r many feet 
it was, but just as I passed the second light (it was 
stipulated and agreed by counsel that there is no 
light beyond the bridge at all; Rec., p. 31), the first 
light and the curve begin to curve me in, and when 
it beginning to close me in, and it being pretty 
wide, I discovered myself bound up by the track, 
and looking ahead, as I thought I w r as, I started 
across the track and when I started across the 
track my horses got on the northbound track and I 
looked and there was the car .” 

It is true that on the same page the witness says that 
the car was “maybe about 50 feet” distant “it might 
be a little further, I do not know, but it did not look tome 
to be over that, but thej*e was no way for me to come 
back.” 

Of course this witness and no other witness measured 
these distances at the time, and as was said by the Su¬ 
preme ( ourt ot Missouri in a case presenting very similar 
conditions “the so-called estimates w’ere little, if any, 
better than guesses.” Markowitz vs. R. R. Co., 180 Mo., 
350. A much safer guide is the proof as to what happened 
and the time that elapsed betw een events. Continuing, he 
says (Rec., p. 20): 

“But there was no way for me to come back. 
It I had pulled to the left, then I would have 
pulled right face into the car. I pulled to the left 
(showing that he tried to turn towards Washing¬ 
ton), and tried to get my horses off the track to 
save the men and myself too, but i did not save 
anything much.” 


Again he described it in these words (Rec., p. 20): 

1 hat when he saw the rear wheels go against 
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the curb (at that time he was free both of the 
north and the south bound tracks) he looked ahead 
and it looked kind of dangerous and he did not 
go any further; that he then pulled to the left across 
the tracks and by the time the horses got on the north¬ 
bound track he looked ahead and the car teas in 
front of him .” 

Upon cross-examination (Rec., p. 21) the same witness 
testified “that he saw the car tvhen it was too close for him 
to get out of the way . ; that if he had gone 

straight ahead the side of the car would have been 
exposed to him,” thus showing that he would have been 
in absolute safety. He then continues “that there was no 
reason why he should not have seen this if he had looked 
except for the darkness; that the reason why he could not 
stay on the track he was already on, was because his 
wheels began to scrape.” It appears affirmatively that 
he could have stayed on that portion of the macadamized 
roadway occupied by the southbound track, and would 
have been absolutely free from any danger from the 
car coming on the northbound track. 

He testifies further: 

“That he never saw the car until his horses 
were on the northbound track; that it was all he 
could do then to whip his horses up and get out of 
the way; that if he had swung to the right with the 
speed the car had on, it would have thrown the 
tongue right in the car; that there was only one 
horse on the track at that time.” 

If to have swung his team around with but one horse 
• across the rail could possibly have thrown his tongue 
right into the car it shows conclusively that the car could 
not have been over the length of his tongue from him at 
that time . The length of the tongue is shown by the 
plaintiff’s witness Mr. Pugh to have been 1(1 feet 8 
inches (Rec., p. 38). The evidence of the defendant’s 
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witnesses is in entire consonance with this. Joseph 
Mosby testifies (Rec., p. 27): “The car was near stop¬ 
ping, of course, had got near to us, and instead of his, 
the driver of the wagon, keeping to the right, on the west 
side of the track, just before he got to the car he pulled 
his horses deliberately to the right (left) right in front of the 
car, and of course there the collision was . . . ; that 
the driver appeared to be in a hurry and had his horses 
in a pretty brisk trot;” and in response to the question, 
“How close was that wagon to that car when it turned 
to cross in front of it?” replied: “Well, I could not just 
say. 1 know it was too close for him to get across there, 
because when he passed me he was going that way, and I 
thought in fact it was going by, because there was plenty 
of room tor him to have gone by, but instead of him 
going by (that is, keeping to the right until he passed 
the car), he just pulled the horses immediately right in 
front of the car, and of course then the collision came' 1 . . .; 
that at the time the wagon pulled to the left, and tried 
to cross the track, the car was so close that all they could 
do was to get the horses upon the track , and the car was 
upon them; that witness was looking at the collision; 
that the car struck the horse and the tongue of the wagon, 
breaking the tongue and cutting one horse loose from the 
wagon. 

This in nowise differs from the statement of the 
plaintiff himself except as to the bare estimate of dis¬ 
tance, because the plaintiff says “that when witness saw 
the car (only), the left horse was on the track” (Rec., pp. 
14-15); and when recalled and was by his own counsel 
asked what part of the wagon was struck by the car testi¬ 
fied (Rec., p. 24) “that it caught the right-hand horse 
right in the flank .” 

A demonstration could not be made clearer than this, 
that the collision followed practically instantly upon the 
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horses getting on the tracks, because this witness testi¬ 
fied that when he first saw the car only his left-hand horse 
was on the track and the right-hand horse was just 
“heading” the track, and yet when the car struck him 
afterwards it caught the horse in the flank, showing that 
this horse could not have been much if any more than 
half way across the track when struck; that is, he had 
traveled 4 or 5 feet under the lash of his driver who, as 
heretofore pointed out, claims to have whipped up his 
horses for the purpose of getting them over. In the face 
of this evidence out of the mouths of himself and his 
own witnesses as to what they actually did within the 
time that elapsed between when they first turned to¬ 
wards the track and the collision, they yet contend that 
because in the excitement of the moment they now esti¬ 
mate that the car was 50 feet distant, and because it has 
been testified by other witnesses that the car, if running 
0 miles an hour, could have been stopped in less than 50 
feet; that, therefore, a case to be submitted to the jury 
on the doctrine of the last clear chance has been made out. 
The physical facts testified to by these witnesses them¬ 
selves show that their estimates of distance are but wild 
guesses. Having proven the physical facts himself he can 
not defeat their result by merely denying the truth of the 
result. 

Elliott on Railroads, sec. 1703. 

Almost this identical state of affairs seems to have 
arisen before the Supreme Court of Missouri in the case 
of Markowitz vs. Railroad Company, 186 Mo., p. 358. 
The following extract from that opinion might be applied 
almost word for word to the facts existing in this case. 
The court there referring to the testimony of the motor- 
man, says: 

“He saw the wagon and the driver and the 

course they were taking and he had the right to 
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presume that the driver would use his senses. 

Even though he saw the horse approach close to 
the side of the north track, yet if he still presumes 
that the driver would exercise the care that a man 
of ordinary prudence and common sense in his 
situation would exercise and stop until the car 
would pass, we can not say with certainty that 
he was guilty of negligence in acting on that pre¬ 
sumption (there is no contention here that any 
duty was imposed upon the motorman until he 
actually saw the driver coming upon the track). 

And e\ en if it could be said that under those cir¬ 
cumstances a question, at least, of negligence 
arises, which, as a question of fact, ought to be 

•. • , jury, still we can not say that 

it is a question of such gross negligence or reck¬ 
lessness or wanton conduct (the charge in the 
doc laration in the case at bar is that the motorman • 
wantonly drove his car into this wagon) as justifies 
the court in submitting to the jury to say whether 
or not the plaintiff ought to recover in spite of her 
ou n negligence. It requires more than the showing 
of the mere possibility that the accident might 
be avoided in order to bring the case within the 
humanitarian doctrine. . . . If it be conceded 
that the plaintiff’s evidence tends to show that the 
defendant was guilty of any negligence at all,it is the 
utmost that can be claimed for it, while it shows the 
negligence of her driver very much more conspicu¬ 
ously. Though the street may have been crowded, 
yet there was nothing to prevent him from stop- 
ping until the car passed. . . . An argu¬ 

ment is built upon the estimate of witnesses as to the 
distance the car was from the horse when he got on 
the northbound track , and the distance in which it I 

was possible to stop the car after the motorman 
saw the horses on that track, and the conclusion 
. 1S drawn that the car was 20 or 25 feet distant 
and could have been stopped in 15 feet. No wit¬ 
ness measured any distance and no one pretended * 
to speak with precision. Under the excitement 
and confusion of the occurrence, the so-called 1 
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estimates were little, if any, better than guesses. 
. . . Counsel for plaintiff placed reliance as to 

this point on the testimony of the motorman as 
helping out his case. But the motorman spoke 
without any precision on that subject; said, in 
fact, he could not do so.” 

But said the court, in words which are peculiarly 
applicable to this case: 

“He did speak with precision when he said that 
the moment he saw the horse coming on the north 
track he reversed the power, applied the brake, 
turned sand on the track, and stopped the car in 
the shortest time and space possible. It is un¬ 
necessary to cite authorities to sustain the con¬ 
clusion that under the plaintiff’s own evidence in 
this case she was not entitled to recover.” 


But we will assume for the sake of th'e argument that 
the plaintiff and the driver of the car were accurate in 
‘their estimates “that when they got on the track at this 


point 

him." 


witness saw the car about 50 feet away from 
It has been proven by - the plaintiff’s own 


witness, Mr. Pugh (Rec., p. 38), that from the end of the 


tongue to where it goes in the socket is 10 feet 8 inches, 
and that from the end of the pole to the upright is 15 
feet 4 inches. 


1 he driver of the wagon sat back of this upright, 
which could not be less than 2 feet, and Fincham, the 
witness whose testimony we have just quoted, was stand¬ 
ing in the body of the wagon back of Smith which would 
add at least 3 feet more, making him 20 feet from the 
end ol his tongue or his horses’ heads as he went on the 
track, thereby reducing the distance according to his 
own estimate from the head of his horses to the car to 
30 feet by his own figures. Xo witness places the speed 
of this car at that time at less than 6 miles per hour. 
Some put it as high as 8 or 10. At the rate of 6 miles per 



hour the car was going at 528 feet per minute or about 9 
feet per second, and would have covered this distance in 
approximately 3 seconds. Can this court say that a jury 
would be justified in saying that because a motorman 
did not in an emergency bring a car to a stop within 3 
seconds of his first sudden unexpected warning of danger, 
notwithstanding the uncontradicted evidence that he 
instantly used every means in his power? It is respect- 
full\ submitted that under these circumstances the court 
erred in submitting this case to the jury even upon the 
theory of the last clear chance. 

Conceding further, however, that the motorman might 
and could have done something further than he did do, 
it is again submitted that the case presents nothing more 
than a case of concurrent negligence. According to the 
testimony of the plaintiff, and the driver both, when 
they saw this car coming, but one horse, the left-hand 
horse, was on the track, d he right-hand horse, the one 
nearest the car had not yet actually come upon the* 
track, but was merely “heading” the track. All that 
would have been necessary to have avoided this accident 
would have been to have swung that horse to the right, 
and brought them both clear of the northbound track, 
and both horse and team and passengers would have 
been in a place of absolute safety on the southbound 
track, and out of the face of this iminent danger. Yet 
with knowledge that he could not, and had no chance 
to escape the car by going across the tracks, which he had 
thus negligently approached, the evidence shows that in 
continuation of his original negligence in thus going upon 
the track in the face of an approaching car without 
using his eyes, that he whipped up his horses know’ing 
that a collision must certainly ensue. 

Says Mr. Thompson in his work on negligence sec 
1672: 

“But there is not much more difference of 
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judicial opinion where the traveller with the 
courage that the Wandering Jew displayed when 
he parted his coat tails and received a shower of 
grape shot at close range at the Battle of Wagram; 
or that Dagobert displayed when he rode upon a 
row of broken bottles, quietly walks, runs or 
drives against a moving train, contributory negli¬ 
gence being conclusively imputed to him.” 

The law will not tolerate the nonsense of a traveller 
saying he looked but did not see at a point where if he 
looked he must have seen. 

2nd Thomp. Negligence, sec. 1655, 1445. 

“A traveller is not entitled to act upon the 
assumption that if he reaches a crossing first he 
will be entitled to right of way, and that it will 
be the duty of the motorman to avoid colliding 
with him.” 

2 Thomp. Neg., sec., 1448, and cases cited, 
Notes 78 and 79. 

“If at the close of the trial of an action for negli¬ 
gence the evidence so clearly discloses the fact 
that the plaintiff was guilty of negligence which 
directly contributed to his injury that a finding 
to the contrary can not be sustained by the court, 
it is its duty to instruct the jury to return a ver¬ 
dict for the defendant.” Sanborn, J., in Railway 
Co. vs. Bennett, 181 Fed., 801, citing Gilbert vs. 
Ry. Co., 128 Fed., 529, 532, 63 C. C. A., 27, 30, 
and cases cited. 

“It is contributory negligence as a matter of 
law for the driver of a vehicle to turn suddenly 
across a street-car track in front of a moving car 
without assuring himself whether a car is coming.” 

2 Thomp. Neg., sec. 1470 and Note 207. 

There is no pretense in the case at bar that either 
Fincham or Smith looked until after turning across the 
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track. “That when they got on the track at this point 
witness saw the car” (Fincham, Rec., p. 13). “When 
1 started across the track my horse got on northbound 
track, and I looked and there was the car ,J (Smith, the 
driver; Rec., p. 20). 

Even where a driver goes upon a track in the exercise 
of due core and is injured, it by no means follows that the 
company is responsible for the injury. The plaintiff 
has the further burden of showing the negligence of the 
defendant and that such negligence is the proximate cause 
of the injury. This principle is very clearly recognized 
by this court in Capital 'fraction Co. vs. Apple, 34 App. 
I). C., 539, 570, where it is said: 

“If however in such case the car is proceeding 
within the lawful rate of speed, and the driver 
when lie sees that the crossing party is in danger 
makes a reasonable effort to avoid running over 
him, the car company would not be liable for 
negligence. There could be no recovery because 
of the absence of negligence on the part of the de¬ 
fendant .” 

In this case there is nothing to indicate any excessive 
speed, and the uncontradicted evidence is that the motor- 
man immediately on realizing the danger applied his 
sand and reversed his car. Surely this was “a reasonable 
effortwithin the meaning of the Apple case, even though 
the accident was not avoided and notwithstanding the 
plaintiff’s “estimate” that the car was 50 feet distant 
when his horse first got on the track, in view of the plain¬ 
tiffs other statement of the fact that though the horses 
were immediately whipped up, the car “caught the horse 
in the flank.” 

Hence we respectfully submit that the court erred in 
declining to direct a verdict for the defendant. 

First. Because contributory negligence on the part 
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of the plaintiff is clearly established, in fact it was con¬ 
ceded that there was no evidence of negligence on the 
part of the defendant, '‘prior to the time that the plain¬ 
tiff went or was driven upon the railway track” (Charge 
of Court; Rec., p. 43). 

Second. Because after the plaintiff put himself in a 
position of danger, the burden of proof rested upon the 
plaintiff, to show that defendant could have avoided the 
accident by the exercise of proper care, as to which there 
is a total failure of proof; on the contrary the plaintiff 
admits that when one of the horses first got on the 
track the car was so close as to make him realize his 
imminent danger, and to render it impossible for him to 
save himself; in view of the fact that the car was so close 
that the plaintiff did not even have time to turn or pull 
his horses off the track, is there any evidence to justify 
a finding that the motorman had time to have avoided 
the accident. In other words, the plaintiff's contention is 
that white the car was so close that plaintiff had time 
to do nothing, at the same time it was so far off that the 
defendant had time to do everything necessary to avoid 
the accident and— 

Third. Because of concurrent negligence. 

% 

IV. 

The court erred in granting the first prayter requested 
by the plaintiff. 

I bis prayer as granted read as follows (Rtec., p. 39): 

“If the jury believe that the ambulance in 
which plaintiff was riding was crossing or about 
to cross the tracks of the defendant for the pur¬ 
pose of reaching the highway on the eastern 
side of the tracks of said defendant, and while 
in so crossing was in a position of danger or reached 
a position of danger which was known to defend¬ 
ant’s employee, and if the jury shall further 
find that said defendant, its agents and employees 
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could after discovering the dangerous situation 
of plaintiff by the exercise of ordinary and reason¬ 
able care, and the use of the appliances at its 
command, have avoided striking said ambulance 
but failed to so do, their verdict should be for the 
plaintiff.” 

This instruction might be criticised because it does 
not specify to what defendant’s employee the plaintiff’s 
position of danger was required to be known. The lan¬ 
guage used in the instruction is that the plaintiff’s danger 
must be “known to defendant’s employee” without 
specifying that this employee must have been in charge 
of the motor and with means in his power of avoiding the 
accident. \\ e do not choose, however, to base our objec¬ 
tions solely upon this point. The ground upon which the 
objection is based is that the instruction was calculated 
to mislead the jury upon the degree of care necessary 
to be exercised by the defendant’s employee after the dis¬ 
covery of the peril and because it is susceptible of the 
construction that if by the use of ordinary care the injury 
may have been avoided, but was not, that the defendant is 
liable without regard to whether he in fact exercised 
ordinary care or not, thereby practically imposing upon 
the defendant the liability of an insurer if it was possible 
care to have avoided injury. The instruc¬ 
tion says that if the defendant could “after discovering 
the dangerous situation of the plaintiff by the exercise 
of ordinary and reasonable care and the use of the ap¬ 
pliances at his command, have avoided striking said 
ambulance but failed to so do, their verdict should be for 
the plaintiff.” What portion of the instruction does the 
words “failed to so do” qualify? Do they qualify “the 
exercise of ordinary and reasonable care and the use of 
the appliances at its command,” or do they qualify “have 
avoided striking said ambulance?” 

We submit that they qualify the last words and that 




in so doing they charge the defendant company with the 
liability of an insurer provided the jury believe that by 
the use of ordinary and reasonable care the accident 
could have been avoided, whether such care was used or 
not. 

This criticism may seem hypocritical upon first con¬ 
sideration, but as applied to the circumstances of this 
case we do not think that this criticism can be sustained. 

It will be noted that in the testimony of the motorman 
in this case it appears that at the time he discovered the 
peril of this plaintiff he already had his brakes partially 
applied. He further testified (Rec., p. 29), “that he re¬ 
versed his car and used sand,” and upon cross-examina¬ 
tion he further testified (Rec., p. 30), “He released his 
brakes as soon as he reversed the car and put on the 
sand; that he thought it would make the car stop quicker 
to release the brake and put on the reverse current; 
that the brakes were not on at the time he struck the 
team.” Upon redirect-examination (Rec., p. 30), he 
further testified “that in order to get the effect of the 
reverse you had to release your air brake; that possibly 
it would not have done any good to have reversed the 
car without releasing the brakes, but as he was running 
at a low rate of speed, when he saw the team pull over he 
thought possibly it might make him miss the team; that 
he was taught that it was more effective to reverse than 
to put on the air brakes.” It thus appears that at 
this moment of peril when confronted by this sudden 
emergency not of his own creating , this motorman had 
three courses of action open. His brake was already 
partially on. First, he could put it on full and turn on his 
sand; second, he could release the brake altogether and 
put on the reverse; third, he could have left his brake 
as it was, put on his sand and reverse his car. Confronted 
with this sudden peril not of his own creating, he was not 





















bound to adopt the wisest course. The honest exercise of 
reasonably sound judgment was all that could have been 
expected of him. Undoubtedly the pursuit of either of 
these courses under the honest impression that it wa s 
the best course to pursue would have been in law the 
exercise of reasonable care, but the jury may have 
thought that if he had pursued some other course than that 
which he did that it might have resulted in avoiding the 
injury, but as he did not pursue that other course and 
' did not avoid the injury that they were bound under the 
instruction of the court to return the verdict which they 

^ » iiti\ ha\ e concluded that the course 

which he did pursue was equally with the other which 
might have been pursued all that a man of ordinary 
prudence under like circumstances could do. In discuss¬ 
ing a case similar to this, Mr. .Justice Robb, speaking for 
this court, thus lays down tjie rule: “In such a situation, 
however, ordinary care is all that is required of the 
defendant. ” 

“The real question, therefore, which confronted 
the trial court was whether defendant’s motor- 
man, in the peculiar circumstances of this case, ex¬ 
ercised ordinary care to prevent the accident 
after becoming aware of the plaintiff’s peril.” 

( apital Traction Co. vs. Divver, 33 App. D C 
332. 

# 

If the defendant’s motorman did, then the company 
is not responsible whether or not by adopting some other 
course which would also have been the exercise of ordi¬ 
nary care, the accident might have been avoided. The 
vice of the instruction is that it stresses as the vit^l point 
not w hether or not the defendant exercised ordinary care 
after discovering the peril, but whether or not he avoided 
the accident , thus making the occurrence of the accident 
the determining question and not the exercise of ordinary 
care. 
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* This instruction is also defective in that it 'disregards 
the question of the injury resulting proximately from the 
lack of care. Certainly there is nothing in this case to 

► justify the inference that the defendant “carelessly, 
recklessly, and with wanton disregard to the safety of 

. the plaintiff maliciously” injured the plaintiff as alleged 
in the plaintiff’s declaration and which seems to be the 

* foundation of the application of the doctrine here invoked 
in cases of this character. See Capital Traction Co. vs. 
Apple, 34 App. D. C., 559. Neither do the facts in this 
case come within the qualification of the rule requiring 

, reckless and wanton disregard of the safety of the person 

in peril as stated in the case of Washington Railway & 
Electric Co. vs. Cullumber, recently decided by this court, 

► the qualification there noted being confined to street 
cars in the streets of cities and towns, and is not pretended 
to apply to the case of a suburban railway operating upon 
or across a highway under the circumstances of this case. 

V. 

The court erred in refusing to grant the defendant’s 

► first and second instructions (Rec., p. 40), which in effect 
direct a verdict for the defendant. For the same reasons 
heretofore given in discussing the third assignment of 

* error, it is respectfully submitted that these instructions 
should have been given. 

VI. 

The court erred in refusing to grant the sixth prayer 
asked for by the defendant. This prayer is as follows 
(Rec., p. 41): 

“The court instructs the jury that if they be¬ 
lieve from the evidence that the plaintiff’s injury 
was caused by the concurrent negligence of the 
motorman and either the plaintiff or Smith, due 
to each failing to keep a proper lookout or 
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oilwsrwiw, they must find for the defendant, even 
lough they may think the motor man was more to 
blame than either Smith or Fincham.” 

1 he court modified the instruction by striking out the 
underscored words “even though they may think the 
motorman was more to blame than either Smith or 
Fincham'” and as so modified granted the same. 

There is no such doctrine in this jurisdiction as com¬ 
parative negligence where the plaintiff and the defendant 
are concurrently negligent. Neither the court nor the 
jury has any right in such case to inquire as to which of 
the parties is the more to blame. This instruction was 
intended to bring this principle of law directly to the 
attention of the jury. The effect of refusing it was to 
leave the jury to infer therefrom that they did have the 
right to compare the degrees of negligence and award a 
judgment for the plaintiff notwithstanding the concur¬ 
rent negligence of the plaintiff, if they thought it was 
only slight as compared with that of the defendant. 

It is a recognized inclination of jurymen as well as 
mankind generally under such circumstances to compare 
negligence and to try to fix the blame with reference to 
the extent that one or the other is supposed to have 
caused or brought about the result. This well-known 
inclination is contrary to well-established rules of law. 
The defendant was entitled to have the jury so told. 

• One whose negligence contributes to his injurv 
can not recover damages of another whose negli¬ 
gence concurred to cause it even though the care¬ 
lessness of the latter was the more proximate 
cause of the injury.” Western Union Tel. Co vs 
Baker, 140 Fed. ,315, 318, 72 C. C. A., 87, 90, and 

^8i eS Fed 799 a 80i rn ’ ’ "* Ry> C °' Bennett ’ 
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VII. 

The court also erred in refusing the defendant’s 
seventh prayer as requested and in modifying it, and 
giving it as modified. 

The seventh prayer as requested read as follows: 

“The court instructs the jury that preponder¬ 
ating proof that the defendant was negligent in 
trying to stop its car after discovering the plain¬ 
tiff’s peril and that such negligence contributed 
essentially to the injury of the plaintiff at the 
time, place, and manner therein set forth are 
essential to the plaintiff’s right to recover, and if 
the evidence fails to preponderate on either of 
these points in favor of the plaintiff or is equally 
balanced on either of these points or preponder- . 
ates in favor of the defendant on either of these 
points, then their verdict must be in favor of the 
defendant.” 

The court refused to grant this prayer as asked, but 
amended it to read as follows (Rec., p. 41): 

“The court instructs the jury that the burden 
of proof is upon the plaintiff to establish that the 
defendant was negligent in trying to stop its car 
after discovering the plaintiff’s peril and that 
such negligence contributed essentially to the 
injury of the plaintiff at the time, place, and man¬ 
ner set forth in the plaintiff’s declaration, and if 
the evidence fails to sustain such burden of proof 
on either of these points in favor of the plaintiff 
or is equally balanced on either of these points or 
preponderates in favor of the defendant on either 
of these points, then their verdict must be in 
favor of the defendant.” 

It is respectfully submitted that the instruction as 
originally tendered properly propounded the law. The 
burden of proof is of course upon the plaintiff to establish 
his case. What involved this burden of proof, and what was 
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necessary to permit the jury to return a verdict for the 
plaintiff, and not what is sufficient to sustain it after it is 
given ^ was the point that this instruction was addressed 
to. I he jury are the weighers of the evidence. If upon 
. hearin & evidence they find it equally balanced, although 
there was sufficient evidence to sustain a verdict based 
upon it; it they can not decide which way it definitely 
preponderates ; if the withesses appeared equally credible, 
they do not have to discredit the witnesses of either 
side. Under the law, it is their duty without reflection 
on any witness to return a verdict for the defendant; not 
because there is not sufficient evidence to sustain a ver¬ 
dict for the plaintiff, but because the evidence does not 
preponderate in favor of the plaintiff; does not over¬ 
balance the evidence of the defendant; does not weigh 
more than the evidence of the defendant. This is the 
principle that this instruction sought to present to the 
jur\, and was in the nature of a definition of what is 
meant by sustaining the burden of proof. But the court 
deprived it of its office in this respect and deprived the 
defendant of this definition of what is involved in as¬ 
suming the burden of proof manifestly to the prejudice 
of the defendant. Ihe defendant was entitled to an 
instruction on the burden of proof as w r ell as an instruc¬ 
tion as to the degree of proof required to sustain this 
burden of proof. The instruction as originally drawn, 
also told the jury that this preponderance was “essen¬ 
tial to the plaintiffs right of recovery.” The court struck 
out this very proper direction. Because of this essential 
requirement of preponderance , even though the witnesses 
on both sides are equally credible and equally w’orthy of 
belief, the defendant under such circumstances is en¬ 
titled to a verdict not as a favor but as a right „ because 
the plaintiff has not proven his case with that clearness 
and distinctness essential to such a verdict. This error 
was carried still further in the case at bar when the court 
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struck out the word “preponderance” where it occurs 
the second time in the instruction and in lieu thereof 
inserted the words “sustain such burden of proof.” 
There is a marked distinction between a sufficiency of 
evidence to sustain a verdict after it is rendered, and a 
sufficiency of evidence to permit a jury to say primarily 
that the evidence of one side preponderates over that of 
another. The principle of law that in order to justify 
a jury in returning a verdict for a plaintiff the evidence 
of the plaintiff must fairly preponderate over that of the 
defendant , has so far as we know never been questioned 
until the court refused to grant this instruction. This 
(juestion of the preponderance of evidence is not to be 
confused as the learned judge evidently did confuse it, 
with the question of the burden of proof and sufficiency 
of evidence to sustain a verdict. In 38 Cyc., the burden of 
proof is treated of on page 1748, and it is there said: 

“In some States it is considered the duty of the 
court to instruct the jury as to the burden of 
proof .” 

\ 

On page 1750, in treating of the preponderance of 
evidence under the heading of “degree of proof required,” 
it is said: 

“Except in one State, the court may properly 
instruct the jury that the burden is on the party 
having the affirmative of the issue to prove his 
case by a preponderance of the evidence, and on 
request , his adversary is entitled to have such instruc¬ 
tion given , although omission to give an instruc¬ 
tion on preponderance of evidence is not a ground 
for reversal, in the absence of a request for such 
instruction. Conversely, an instruction that the 
jury must find for the plaintiff, if the jury finds 
from the evidence that he has made out his 
case by a preponderance of the evidence , is correct, 
and the refusal of such instruction is erroneous. 
So, except in cases where the affirmative of the 
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issues is in part on the plaintiff and in part on the 
defendant, it is proper to instruct that if the evi¬ 
dence is evenly balanced plaintiff can not recover 

and the defendant is upon request entitled to such 
instruction. 


In a note to this text it is stated: “Proof” and “evidence” 
may be used interchangeably in giving this instruction, 
citing Flores vs. Maverick (Tex.), 26 8. W., 316, to sustain 

Such an error as is here complained of is all the more 
prejudicial to the defendant because if there is sufficient 
e\idence to sustain the burden of proof, although not 
enough to create a preponderance of evidence or proof, 
there is no other way under our system to correct the 
wrong, or even to bring the point to the attention of a 
jury than by instruction. The court can institute an 
inquiry even after verdict as to the sufficiency of the evi¬ 
dence to sustain the burden of proof or the verdict, as 
it is sometimes called, but granted a sufficiency of evi¬ 
dence to sustain a verdict after rejecting all conflicting 
evidence, the court is powerless to deal with the question 
of its preponderating weight. Anderson vs. C. & O. Ry., 
93 Va., 605, supra, where it is said: 

1 hat i ule may and often does require us to 
accept as true that which is capable of proof, 

though the preponderance of evidence be ever so 
great against it.” 


It is respectfully submitted that for the foregoing and 
other reasons apparent on the face of the record that the 

judgment complained of should be reversed and a new 
trial awarded. 

Respectfully submitted. 

JOHN S. BARBOUR, 

D. S. MACKALL, 

BASIL D. BOTELER, 
Attorneys for Appellant. 
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driver touched his right horse and tried to make his 
escape across. The wagon was then struck and plaintiff 
knew nothing more. Daniel Carroll (Rec., p. 10) testi¬ 
fied that he was at the scene ot the accident waiting to 
board this very train which had slowed up preparatory 
to stopping. \\ hen the wagon first got on the track the 
train was from fifty to one hundred feet away. Smith, 
the driver (Rec., p. 20), says that lie first saw the car 
when it was about titty feet away from him and after he 
had gotten upon the eastern track. It is conceded by 
the testimony of the motorman (Rec., p. 29) that he 
saw the wagon when it was halt way across the bridge, 
and kept his eye upon it until it was struck by the car. 
He also says when the wagon got about ten feet in front 
of the ear it sw erved right around in front of the car, “and 
that he did everything he could to stop.” He said (Rec., 
p. 30) that he was running about six miles an hour. 
There was evidence on behalf of plaintiff by Leo P. Har¬ 
low’ (Rec., p. 23) that he had frequently ridden over 
appellant’s line, was a passenger on the car in question, 
and “on this particular occasion they were running just 
a little more slowly than they usually do.” Samuel 
buckett also testified (Rec., p. 24) that he frequently 
rode on tlie appellant s line, was a passenger on the car 
in question, ‘and that tin* car at the time of the accident 
was going slower than the usual rate of speed.” Enoch 
Davis (Rec., p. 24) qualified as a motorman on this line 
and said that In* rode on those cars two or three times a 
week, and the usual rate of speed at the point of the acci¬ 
dent is from six to ten.miles an hour. A car running at 
the rate of six miles an hour could be stopped within be¬ 
tween six and eight feet r at the rate of eight miles an 
hour, within between twelve and fifteen feet; at the 
rate of twelve or fifteen miles an hour, within twenty-five 
to thirty feet. Wm. McBride (Rec., p. IS) qualified as a 
motorman familiar with the running of cars on this line 
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and testified that at the point of the accident the usual *• 
rate of speed is from six to eight miles an hour. He gave 
it as his expert opinion that this car, under all the condi¬ 
tions as detailed to him, going at the rate of from six 
to eight miles an hour, could have been stopped in about 
eight feet, at the rate of ten miles an hour in twenty or 
twenty-five feet, and at the rate of ten to twelve miles 
an hour within thirty feet. He further testified that the 
use of sand and reverse current, with which the car was 
equipped, “would tend to shorten the distance within 
which you could stop by one-half.” These cars are also 
equipped with air brakes which are better than the ordi¬ 
nary hand brakes. Win. (\ Litchfield also qualified as a 
motorman familiar with the running of cars on this line 
and corroborated the evidence of the other two. Several 
witnesses were introduced on behalf of defendant to 
show that the driver Smith when within a few feet of the 

turned his horses and drove them on the 
track right across the approaching car at such a time, 
under such circumstances, and in such a manner that 
the motorman could not possibly have avoided the col¬ 
lision. 1 he jury had before it much evidence more or 
less conflicting to show the condition of the weather, the 
exact minute at which the accident occurred, the exact 
measurements of the distances from point to point, the 
topographical condition of the ground at scene of acci¬ 
dent, whether or not there was a headlight on car, ability 
of persons to discern objects at that particular moment, 
and many other details unnecessary to mention. In addi¬ 
tion to a number of photographs of the place where the 
accident happened, the jury went in charge of a United 
States marshal and visited the place of the accident. 

W e respectfully submit that the foregoing is all that 
is necessary for a correct understanding of the issues 
involved in this case. 




ARGUMENT. 


I. 

I he first assignment of error is directed to the action 
of the court in admitting in evidence the photograph of 
ambulance taken some time after the accident. At the 
time the photograph was offered there was no objection 
on the ground, nor was there any indication on the part 
of counsel for the defendant, that it was not an accurate 
and correct representation of the ambulance at the time 
of the accident. I he objection of counsel for defendant 
was based upon the sole ground that it was taken eighteen 
months after the accident, and after the ambulance had 
been injured and repaired, and with different horses 
attached (Rec., p. 12). Photographs are admissible in 
evidence when shown to be correct representations of the 
person or thing represented, or for the location of objects, 
when the proper preliminary proof as to their accuracy 
is offered (Jones on Evidence, 2 Ed., par. 581, p. 734). 

1 he condition of the wagon when the photograph was 
taken was identical even to measurements, and was an 
exact representation oi its condition at the time of the 
accident (Rec., pp. 12-38). The question of the proof 
of the accuracy of the photograph is a preliminary ques¬ 
tion to be determined by the court, and the decision of the 
court is not subject to review by a higher tribunal. 

Jones on Evidence, 2 Ed., p. 73<i. 

Com. vs. Coe, 115 Mass., 401. 

Walker vs. Curtis, 110 Mass., 98. 

Blair ps. Inhabitants of Pelham, 118 Mass., 420. 

Roosevelt vs. New York El. Itv. Co >1 N Y S 
205. ’ ” 

Carey vs. lown of Hubbardston, 172 Mass loo 
51 N. E., 521. 

State vs. Miller, 43 Ore., 325, 74 Pac., 058. 
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Dolan vs. Mutual Reserve, etc., Ass’n, 173 Mass., 
197, 53 N. E., 398. 

Stone vs. Lewiston, B. & B. St. Ry., 99 Me., 243, 
59 Atl., 56; see note, 114 Am. St. Rep., 441. 

Will of Foster, 34 Mich., 21. 

Coin. vs. Morgan, 159 Mass., 375. 

Harris vs. City of Ansonia, 73 Conn., 359, 47 
Atl., 672. 

Babb vs. Oxford Paper Co., 99 Me., 298, 59 Atl., 
290. 

Maueh vs. Hartford, 112 Wis., 40, 87 N. W., 816. 

See— ' 

Carlson vs. Benton, 66 Neb., 486, 92 N. W., 600. 

Hupper vs. Nat, Distillling Co., 119 Wis., 417, 
96 N. W., 809. 

Cowley vs. People, 83 N. Y., 464, 20 Cent. Dig., 
vol. 20, par. 1509-1512; Am. Dig. Decennial 
Edition, vol. 8, par. 359-(l), 359-(3). 

Although (he photograph was an exact representation 
of the wagon at the time of the collision, still an exam¬ 
ination of the record will show that it was introduced 
for the sole purpose of locating the position of the plain¬ 
tiff in the wagon at the time of the accident. He had 
testified prior to the introduction of the photograph 
as to his position at the time of the collision, and if 
this was competent evidence upon what theory would a 
photograph of the wagon and his position therein, as 
indicated in his testimony, be incompetent. Indeed, on 
the other hand, the photograph of the wagon, with 
different horses attached and men placed therein to 
indicate the positions of the horses and men at the time 
of the collision, their respective locations having been 
previously identified by persons familiar with the same 
at the time of the accident, would in its entirety have 




been competent evidence to show conditions and loca¬ 
tions at time of collision, and is so held by the great 
weight of authority both in civil and criminal cases. 

If the rule is sound in criminal cases, how much stronger 
is it in civil. 

In State vs. () Reilly, 12b Mo., 002, which was a crim¬ 
inal case, the defendant was charged with the murder 
of one Smith, and upon trial was convicted of the crime. 
During the course of the trial . . . the State, over 

the objection of defendant, was permitted to introduce 
in evidence, and to present to the jury a,photograph of 
the interior ot the saloon in which the shooting occurred, 
m which were grouped three pre-arranged figures to repre¬ 
sent the position of the defendant , the deceased , and the 
father of the deceased. It was argued by counsel for the 
defendant that this deprived the defendant of the right 
of cross-examination with reference to the accuracy of 
the positions assumed, thus giving undue weight to the 
theory on the part of witnesses as to the manner in which 
the homicide occurred. The court said: 

“The photograph was taken shortly after the 
shooting and more than three years before the 
trial. It was shown to be a true representation 
of the inside of the saloon at the time of the 
difficulty, and the position of the three persons 
as seen in the photograph, to be those as near as 
could be determined bg the witnesses , and occupied 
bg the defendant , deceased, and Captain Smith. 
It has always been permissible to use diagrams 
in the trial of cases, both civil and criminal, and 
especially in the latter class to use diagrams if 
shown to be correct, to illustrate the positions of 
persons and places, and to better enable the wit¬ 
nesses to properly locate them. If, then, a dia¬ 
gram may be used for such purpose, we see no 
good reason why a photograph may not be, by 
which is represented to view everything within 
the range of the camera at the time the photograph 


was taken, lo the same effect is People vs 
Jackson 111 N. Y., 370; State va. Kelly, 46 S. C ‘ 
55; and Shaw vs. State, 83 Ga., 92.’’ 


The second assignment of error is “in- admitting in 
evidence the testimony of Dr. Edward Ci. Seibert as to 
the extent of the patient’s field Q f vision and how the same 

was mapped out by lines on an instrument called a 
perimeter.’’ 

The objection to this testimony is said to be on the 
ground that it was hearsay "obtained for the purpose of 
producing evidence before the court.” The objection 
is not borne out by the facts. According to the'record 
(]). —1) this witness, who Qualified as an eye, ear, and 
throat specialist, examined the plaintiff on March 27 , 
1911, sometime after suit was brought, and gave it as his 
professional opinion that at that time his sight and hear¬ 
ing was reduced below normal. He then testified in 
answer to an hypothetical question, as indicated by the 

record, that the reduction in sight and hearing was due 
to the accident. 

The witness was then asked how the range of vision 
was tested by an instrument called a perimeter. The 
record does not disclose by whom the question was 
asked, but it may readily be inferred that it was sug¬ 
gested by the defendant. He answered, “I can show very 
readily how that is done. This may represent the instru¬ 
ment, and the patient sitting here with his head resting 
upon a support. The centre of this disc is right in a line 
with Ins eyes. He fixes his vision on this central point 
and this mire is a movable apparatus that works on this 
scale; this is divided off into degrees and so the patient 
is looking here. In moving the mire up in this direction 
if he sees it here and it is marked twenty, then we indi¬ 
cate that fact on the chart, twenty degrees. If he sees it 
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at forty, we indicate that on the chart. Then this can 
be revolved in a horizontal direction and in that way we 
map out all the directions, horizontal, oblique, and all 
the various directions.” He then further testified, in 
answer to a question by counsel for appellant, “Well, if a 
man understood this instrument and knew of its use and 
had seen it before, he could misinform me for I must 
depend to a considerable extent upon his statements. 
He might misinform me if he was acquainted with its 
use, but patients seldom see these things. Of course if he 
had access to and practice with an instrument he could 
very readily misinform me.” He then said in answer to 
a question by the court that the instrument was recog¬ 
nized as an authority in medical practice. 

First. 

The only vice in this evidence as claimed by defendant 
seems to consist, according to appellant’s contention, in 
the fact defendant’s counsel assumes certain things were 
said by plaintiff to witness at the time of the examination, 
which examination, counsel says, was “obtained for the 
purpose of producing testimony before the court.” 

It is the settled law of this jurisdiction that whenever 
in a trial the bodily or mental condition of an individual 
are material to be proved, the present expressions of 
such feelings, by words or acts, are original and compe¬ 
tent evidence whether made before or after suit brought, 
and whether made to a physician or any one else. 

Travellers Ins.Co. vs. Mosley, 8 Wall., 397, 420, 19 
L. Ed, 439, 440. 

N. P. R. Co. vs. Urlin, 158 U. S., 271, 39 L. Ed., 
980-981. 

A distinction is drawn, however, by defendant and 
borne out by the authorities cited by it, between state¬ 
ments made for the purpose of receiving medical advice 
and treatment, and statements made to a physician in 
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the course of an examination not for treatment but 
“for the purpose of producing testimony before the 
court.'’ It is on this difference alone that the point in 
this assignment of error rests. In other words, if the 
supposed statements of plaintiff to the physician, at the 
time of the examination referred to, were made with a 
view to medical treatment and advice, they were ad¬ 
missible, but if made in the course of an examination to 
qualify the physician as an expert t;o testify, they were 
inadmissible. 

It is an established rule of law that the burden of 
proving a witness incompetent is on the objector. Rogers 
ns. Cain, 30 Tex., 285. 

There is not a word in the testimony to show that the 
examination of March 27, 1911, by witness of plaintiff, 
was not for the purpose of treatment, and was for “the 
purpose of producing testimony before the court.’* 
Counsel, by the form of his objection, assumes that the 
examination in question was for the purpose of pro¬ 
ducing testimony before the court, but the record does 
not show this assumption to be justified by the facts. 
The Supreme Court of the United States has said, in 
N., P. R. R. Co. vs. Urlin, Supra, quoting Fleming vs. 
Springfield, 154 Mass., 520: 

“The testimony of Dr. Rice was properly ad¬ 
mitted. The statement made by the plaintiff 
purported to be a description of his symptoms at 
the time it was made, and not a narration of 
something that was past; and it may be fairly 
inferred that it was made for the purpose of advice 
and treatment. At any rate, although it was only a 
day or two before, or possibly during the trial," it 
does not appear that such is not the case.” 

So, in the case at bar, it may be fairly inferred that the 
examination was for the purpose of advice and treat¬ 
ment, and a different inference must not be injected into 
this case by the form of the objection. 
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Second. 

As far as the record shows, the plaintiff said nothing 
at all to the physician. The witness was merely asked 
“to explain how the range of vision is tested by an instru¬ 
ment called a perimeter/’ in reply to which the witness 
gave the answer above set forth. As far as this court can 
ascertain, the plaintiff’s sight was never tested by a peri¬ 
meter. but even if such an inference can be read into the 
evidence, it nowhere appears that the test was not en¬ 
tirely independent of the examination, and merely re¬ 
sorted to as a not necessary, but satisfactory way of 
checking up, as it were, a decision already reached. 

Third. 

The objection was properly overruled because it asked 
the court to “exclude the evidence,” which means all 
the evidence of Doctor Seibert, although that as to 
patient’s hearing was entirely competent, and the answer 
based on the hypothetical question was also unques¬ 
tionably admissible. Consequently, it follows without 
further argument, that the objection was properly over¬ 
ruled for indefiniteness. 

Fourth. 

Assuming, for the sake of argument, that the point 
made by the defendant, that is, that Doctor Seibert 
made the examination referred to solely for the purpose of 
qualifying himself to testify in this case, and that the 
plaintiff made statements to him to which he was per- 
tted to te._ tif^^, still tlie weight of authority is against 
their contention. 

A careful examination of the cases cited by appellant 
shows that, at least in our opinion, the following have 
no pertinancy to the question in issue, viz: 

Goshen vs. England, 110 Ind., 368; Kolb vs. Mayor, 
etc., of Knoxville (Tenn.), 70 S. W., 823; Vicksburg Ry. 
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Co. vs. O’Brien, 110 U. S., 00, in which the court per¬ 
mitted a written statement by a physician of plaintiff’s 
condition at time made to be read in evidence; Moore vs. 
Langdon, 2 Mackey, 127; Stockton vs. Williams, Walk 
Ch. (Mich.), 120, 1 Dough, 547; Berkley Peerage Cases, 

4 Camp., 401; Richards vs. Bassett, 10 Barnwell & 
Creswell, 057; Doe vs. Tarver, Ryan & Moody, 141; 
Monkton vs. Attorney-General, 2 Russell & Mylne, 100; 
Whitelock vs. Baker, 13 Yes. Jr., 511; Kreuzinger vs. 
Rv. Co., 73 Wis., 158. 

It may be well at this point to refer again to the United • 
States Supreme Court decisions above quoted, so as to 
eliminate once for all any dispute as to statements made 
to physicians or others expressive of physical condition, 
pains and aches at the time of the examination, either 
before or after suit brought. 

In the case of Travelers Ins. Co. vs. Mosley, S Wall., 
397, 420, the question was whether Arthur II. Mosley, 
the assured, died from the effects of an accidental fall 
down stairs or from natural causes. To the admission 
of all that part of the testimony which related to the 
declarations of the assured about his falling down stairs 
and the injuries he received, the court said: 

“Wherever the bodily or mental feelings of an 
individual are material to be proved, the usual 
expressions of such feelings are original and compe¬ 
tent evidence. Those expressions are the natural 
reflexes of what it might be impossible to show by 
other testimony. If there be such other testimony, 
this may be necessary to set the facts thus de¬ 
veloped in their true light and to give them their 
proper effect. As independent, explanatory, or 
corroborative evidence it is often indispensable 
to the due administration of justice. Such decla¬ 
rations are regarded as verbal acts and are as 
competent as any other testimony when relevant 
to the issue. . . . The declarations of the 

party himself are received to. prove his condition, 
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ills, pains, and symptoms, whether arising from 
sickness or an injury by accident or violence. If 
niedical attendant, they are of more 
weight than if made to another person. But to 
whomsoever made they are competent evidence 
l pon these points the leading writers both in tins 
country and in England are in accord 
Such evidence must not be extended beyond the 
necessity upon which the rule is founded. It must 
relate to the present and not to the past. Anv- 
thing in the nature of narrative must be excluded. 
It must be confined strictly to such complaints 
expressions, and exclamations as furnish evidence 
ot a present existing pain or malady.” 

Northern Pacific R. C. Co. vs. Urlin 15S 
U. S., 271. 


An inspection of the depositions shows that the state¬ 
ments objected to were merely utterances and exclama¬ 
tions of the defendant when undergoing physical exami¬ 
nations by the medical witnesses. 

After announcing the same doctrine laid down in the 
Mosley case, the court quoted Fleming vs. Springfield 
(supra), in which it was said: 


1 ho statement made by the plaintiff pur- 
ported to be a description of his symptoms at the 
tune it was made, and not a narrative of anything 
that was past, and it may fairly he inferred that 
it was for the purpose of medical advice and treat¬ 
ment. At any rate, although it was only a day or 
two before, or possibly during the trial, it does 
not appear that such is not the case. The declara¬ 
tions of a party himself, to whomsoever made are 
competent evidence when confined strictly to 
such complaints, expressions, and exclamations 
as furnish evidence of a present existing pain or 
malady to prove his condition, ills, pains, and 
symptoms, whether arising from sickness or from 
injury by accident or violence. If made to a medi- 
cal attendant they are of more weight than if 
made to another person.’’ 
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Counsel for appellant have laid great stress on the de¬ 
cisions of the State courts and have quoted some which 
they claim sustain their contention, but the Federal 
courts have taken the view expressed in Union Pacific 
R. ( o. vs. Novak (C. (\ of App., 9th Circuit), (51 Fed. 
Rep., 580. In this case it was claimed that the court 
erred in allowing Dr. Harvey to testify as to certain facts 
told him by the plaintiff during the course of a medical 
examination for the purpose of enabling him to give tes¬ 
timony in the case. The court said: 

‘‘This testimony does not come within the prin- 
dple of the rule of exclusion of hearsay testimony 
as laid down in the authorities cited by the defend 
ant to the effect that the physician who makes the 
examination for the purpose of giving testimony 
m the case is not permitted to state what the 
patient told him in reference to the specific cause 
of the injury, which is, of course, one of the issues 
ordinarily presented at the trial for the jury to 
decide, but the rule is just as well settled that the 
physician may testify to what the patient said in 
describing Ins bodily condition and the character 
and manifestations of his pains when such state-' 
ments become necessary to enable the physician 
to give Ins opinion as an expert on account of the 
latent nature of the facts to be proved by it The 
action or nonaction of the internal organs could 
not readdy be seen. In such cases the statements 
of the injured party are ordinarily admissible in 
order to enable an expert physician to determine 
the real nature of the trouble at the time of the 
examination. But in addition to this matter it 
appears from the evidence in this case that the 
physician knew what the trouble was from the 
plaintiff s symptoms discovered by his own exami¬ 
nation as well as from what the plaintiff told him 
J he character of the examination made by the 
physician was very thorough and was such as to 
render it entirely free from any suspicion that the 
statement was made by plaintiff for the sole pur¬ 
pose of manufacturing testimony for the trial 
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which is one of the chief mischiefs that the rule 
for exclusion of the plaintiff's statements was in¬ 
tended to guard against. We are of opinion that 
the testimony given by the physician, including 
what the plaintiff told him, was clearly admis¬ 
sible.” 

State is. (iedicke, 43 X. J. L., 88, was an indictment 
for procuring a miscarriage. The first exception was to 
allowing I)i. Hle^e, a consulting physician w’ho w*as 
called in by the father, to testify how’ he examined the 
complaining witness to ascertain her pregnancy, and to 
relate w hat she said to him. 

“ i hese declarations were made by her to the 
physician at the time he was called upon as an expert 
to determine the state of her health , and were state¬ 
ments ot her bodily feelings and the symptoms 
of her supposed pregnancy. This evidence was 
admissible. It is an exception to the usual rule 
excluding hearsay evidence and is founded on the 
necessity of learning from the patient herself 
facts within her own knowledge which the physician 
should know to form an intelligent and accurate 
opinion of her present health and situation. The 
usual symptoms of pregnancy in its early state 
must be obtained from the patient herself, such as 
the obstruction of the usual course of nature, 
morning sickness, headache, nervousness and 
other indications hidden from the observation 
of others; these in connection with a physical 
(xamination of the parts of the body ordinarily 
affected by enlargement and other changes are the 
facts on which the opinion of the expert witness 
is founded. It is right that he should have these 
facts and state them to the jury that they may 
know’ whether the conclusions are careful, skilfui, 
and reliable. If the object of the examination 
is to care for her health there is the strongest 
inducement for her to speak the truth; if she is 
influenced by other considerations the jury must 
determine the weight of the evidence as in other 
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cases. This was the kind of testimony received 
in this case to which objection was made and it 
was properly admitted.” 


In Cronin vs. R. F. Street Ry. Co., 181 Mass., 203, the 
court said: 

“It is plain that the statement by a party to a 
cause ot his bodily and nervous symptoms made 
long after the occurrence of the accident to which 
lie attributes them, and for purposes connected 
with the preparation for trial of a suit in which his 
condition of health is material, and not made to a 
physician for the purpose of obtaining advice or 
treatment, are not admissible in evidence in 
his own favor as proof of the truth of the matters 
staled. It is equally plain that every person 
admitted as an expert to testify to his opinion 
may state in his testimony the grounds and 
reasons for that opinion, and that the party call¬ 
ing the expert may put in evidence those grounds 
and reasons in the direct examination of the 
expert before calling upon him to give his opinion 
to the jury.” 


(In this case some of “the grounds and reasons” was a 
long recital by witness of what plaintiff told him as to the 
manner in which he was suffering.) 

In Bagiev vs. Mason, 69 Vt., 178, the court said: 


“Nor was it error to receive testimony as to 
such complaints made when the suit was in con¬ 
templation.” 


And in Kent vs. Town of Lincoln, 32 Vt., 593, 597, the 
opinion of the court reads: 

“It appeared that this examination was made 
in order that Dr. Russell might be a witness on the 
trial to show the nature and extent of the in¬ 
jury. . . . (p. 597). The statements of the 
plaintiff made to Dr. Russell and testified to by 
him were correctly admitted. . . . The weight 
of these statements are always to be determined 
by the jury.” 



4 











16 


In Wheeler w. T. S. E. Ry. Co., 91 Tex., 359, the evi- 
eme of Dr. Dnskill was objected to upon the ground 
that it was hearsay, and the objection was overruled. 
On page .158 the court says: 

“The objection of the defendant was as fol- 
f , e testimony of the witness was not a 
par of the res gestae, but the same was hearsay 
evidence for the reason that the statements made 
to him by \\ heeler were not exclamations of pain 
or the voice of pain itself, but were simple state¬ 
ments made, not to a medical attendant for the 
purpose of having his injuries treated, but to a 
witness whose sole object in making an examina¬ 
tion of him was to testify in his behalf at the trial 
Ot the case. 

lo the same effect is Ry. vs. Ayres, S3 Tex., 270, in 
which the court said: 

“We need only say of this assignment that if 
the declarations of plaintiff made to his physician 
concerning his condition were contemporaneous 
with the pam or suffering on his part, which 
resulted from the original injuries, then the ad¬ 
mission of the doctor’s professional opinion predi- 
cated upon such statements would not be improper. 

In R. R. ( o. vs. Newell, 104 Ind., 205, the 
court after a lenghty discussion and a reference 
to numerous authorities, held that a physician 
as a basis for lus opinion mav testifv to' state¬ 
ments made by a patient in relation to his svmn- 
toms and conditions when received during and 
necessary to an examination with a view to 
enabling the physician to give his opinion as an 
expert, although such statements are made after 
h* patient had commenced an action to recover 
damages for the injury. To the same effect see 
Qumffe cs Ry (’o., 43 Wis., 513; Johnson tvv. 

f nd R ’ t' 440: ?>’• Co. «. Snyder, 117 

I'.-; 4 ->?- (I he foregoing is quoted in the 

su'raT 111 11110,1 Pacific Ry- Co. vs. Novak, 





The following is from the opinion in the Newell case 
just cited: 

“We need not determine the admissibility of 
statements made to experts in the course of an 
examination voluntarily applied for after suit 
commenced, which examination was had with 
no other purpose in view than that the examining 
physician should thereby become qualified to 
testify as a witness. That the evidence would be 
admissible in such cases is sustained by high 
authority, and that cases might arise in* which - 
such evidence would be admissible in order tp 
prevent a failure of justice and protect the rights 
of parties seems scarcely to admit of doubt.” 

Jones vs. C. <& St. P. M. & 0. Ry., 43 Minn., 
281. 

“When a physician is called upon.to determine 
the condition or ailment of a patient he must 
oftentimes do so of necessity from what the 
patient tells him of his present physical suffer¬ 
ings or symptoms. In many cases it would be 
impossible to prove what the ailment is, if such 
statements of the patient be excluded or if the 
physician may not testify to his opinion based in 
part at least on the statements of the patient. 
For this reason statements of an injured person 
of present pains or symptoms (when the ques¬ 
tion of his then condition or ailment is the issue) 
are always competent.” 

Jones on Evidence, p. 436. 

“But when a physician is called as an expert 
his evidence is not thus limited. He may base 
his opinion upon a statement given by the patient 
in relation to his condition and sensations past 
and present. Thus only can the expert ascertain 
the condition of the party, and he may of course 
be guided to some extent by the data thus fur¬ 
nished.” 

L. N. A. & C. Ry. Co. vs. Snyder,*117 Ind., 435. 



It is not possible for any surgeon, by a mere 
< xternal examination, to always discover the char¬ 
acter of an injury and properly describe or treat 
an injured man, and for this reason, if for no other, 
t k statements ot the injured person descriptive 
ot present pain and symptoms, arc always compe- 
}’ although narratives ot past occurrences are 
inadmissible. On this point our own decisions 
are harmonious and they are right upon principle 
and are well supported bv authority.” 

Many of the decisions take the ground that while 
voluntary statements of a patient made to a physician 
when being examined by him for the purpose of qualify- 
mg the latter to testify in a proposed suit are inadmis¬ 
sible, nevertheless those natural and involuntary or 
uncontrollable exclamations, statements, writhings, and 

other indications of pain, or of the malady .. which 

the patient suffers, may properly be given in evidence 
as a part of the res gestae of the pain or malady, as where 
the physician presses his hand upon a diseased spine and 
the patient exclaims in pain in response to the touch. 
How much stronger is the position of the plaintiff in 
this <use. His statements, tj ang were made , were in- 
voluntary in that he possessed no power to control their 
efteet upon his case, unless the court is asked to believe 
something utterly at variance with common sense, ex¬ 
perience, and probability. This man could not have 
known the use or purpose of a perimeter, and any attempt 
on his part to deceive the physician would have been 
utterly futile, and more likely to injure his case than to 
help it if he spoke untruthfully. The record shows the 
plaintiff to have been a laborer ali his life. For six or 
seven years prior to the accident he was a night foreman 
m the Knox Express Company’s stables, and for ten 
years prior to that he was a motorman in the employ of 
one of the local street railways. Courts never assume 
the extraordinary and improbable. Consequently, we 
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maintain that his statements, if any, were involuntary. 
1 he physician through his perimeter reaches out an 
invisible hand, and presses, so to speak, on the diseased 
organ. Hie response is involuntary, because he has not 
the power, and hence not the will to withhold the truth. 

1 herefore, we claim that the following decisions are 
eminently in point, and we venture to state that few 
decisions can be found in which courts have refused to 
admit the natural, spontaneous, and ordinary expressions 
of piesent pain, to whomsoever made and whenever made. 

Jones vs. Niagara Junction Co., 03 N. Y. App. 

Div., Oil. 


‘It was proved that at the time of the examina¬ 
tion the plaintiff had complained of passing 
blood. 1 hey testified as to certain indications of 
suffering shown by the plaintiff during the exami¬ 
nation, such as changes of the features as the 
pain became worse, the fact that he could not 
take off or put on his coat, and the absence of 
any indication that he was feigning pain. It is 
claimed that this testimony is incompetent be¬ 
cause it amounted in fact to the unsworn state¬ 
ments of the plaintiff made at the time of the 
examination. It does not need the citation of 
authorities to show that evidence as to what takes 
place upon the medical examination of a party as 
to the injuries which he has received, so far as 
they are the natural expression of pain or inability 
to do things , are competent. It is quite true that 
to a certain extent these expressions may be 
feigned, but it is for the jury to say upon the 
testimony in the case whether they are the usual 
actions of one who is expressing involuntarily the 
sensation that he feels.” 

Brayler vs. Prisock, 97 (la., 040, 047. 


1 he statements in this case were objected to because 
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made to a physician who examined the plaintiff with a 
view to testifying. The court said: 

“We think the court was right in overruling 
the objection to this testimony. Complaints of 
pain which are made apparently in response to 
manipulation of the person do not come within 
the rule which excludes hearsay and self-serving 
declarations. . . . Such complaints are re¬ 

garded as manifestations of pain, as part of the 
res gestae oj the pains , and not classed with mere 
descriptive statements. They are received as origi¬ 
nal evidence, and may be testified to by any per¬ 
son in whose presence they are uttered. In the 
case of Atlanta St. Ry. Co. vs. W alker, 93 (la., 
4(>2, which was relied upon for the plaintiff in 
error, it did not appear that the complaints were 
of that character. In the opinion by the court, 
Buckley, C. .1., refers to the case of Roche vs. 
Brooklyn, 105 X. V., 294, the reasoning of which 
he says is ‘entirely satisfactory.’ And in that case 
it was said that although declarations of the party 
injured, made some time after the injury, simply 
to the effect that he is suffering pain, when not 
made to a physician for the purpose of profes¬ 
sional attendance, are not competent, the rule is 
different as to involuntary and natural exhibitions 
of pain.” 

M. K. 1. Ry. (’o. vs. Johnson, 95 l ex., 411. 

“This writ of error was granted because the 
court thought there was error in the admission 
of mere declarations of plaintiff on an occasion 
prepared by himself for the sole purpose of fur¬ 
nishing the expert with information on which to 
base an opinion favorable to plaintiff. 

The authorities referred to (by defendant) admit 
that exclamations, shrinkings, and other expres¬ 
sions of a party which appear to he the instinctive 
or spontaneous betrayal of pain are admissible 
although they are made under circumstances such 
as are disclosed here.” 

Hagenlocker vs. C. I. & B. R. R. Co.,* 99 
X. Y., 138. 




V 
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“If evidence of exclamations which are the 
natural concomitants and signs of pain and suffer¬ 
ing are excluded , in many cases a party testifying; 
as a witness in his own behalf would be deprived 
of that corroboration of the evidence to which he 
is justly entitled.” 


In Atchison T. & S. F. Co. vs. Frazier, 27 Kan., 403, 
it was held that the physician who examined the party 
injured for the purpose of testifying as an expert as to 
his condition, could testify to “such complaints, exclama¬ 
tions, and expressions or groans as usually and naturally 
accompany and furnish evidence of a present existing 
pain or malady.” 

Consolidated Traction Co. vs. Lambertson, 00 
A. *1. L., 4o2, 4oo. 

On page 454 the court says: 


“Of course, this does not apply to utterances 
which are the natural expressions of present pain, 
even though they are brought out by an examina¬ 
tion for the purpose above mentioned (by a physi¬ 
cian for the purpose of testifying). Such utter¬ 
ances are themselves symptoms that, though 
they may be feigned, are nevertheless competent 
testimony, the honesty and weight of which the 
jury must judge.” 


McKormick vs. City of W est Bay City, 110 
Mich., 220. 


“We do not mean to hold that a physician can 
not in any case testify to the physical condition 
which he finds whether in the course of treatment 
or on examination made with the express purpose 
<4 giving testimony, nor are we prepared to say 
that it may not be shown in some instances that 
be such a thing as an involuntary or 
mere physical cringing or shrinking from touch, 
such as the witness testified in this case, on pres¬ 
sure along the course of plaintiff’s spine.” 
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Fifth. 

The error, if any, was harmless. “No judgment should 
be reversed in a court of error when it is clear that the 
error could not have prejudiced, and did not prejudice, 

the rights of the party against whom the ruling was 
made.” 

Lancaster vs. Collins, 115 U. S., 222, 29 L. Ed. 
375. 

E\en a plain and palpable error will not suffice to 
cause the reversal of a judgment, if the party against 

whom the judgment is rendered has not been prejudiced 
thereby.” 

Haul) vs. Carpenter, 17 D. C. App., 518. 

See, also 

Hughes vs. Heyrnan, 4 1). C. App., 444, and 

Posey vs. Hanson, 10 App. I). C., 490. 

In this case there is absolutely no controversy as to the 
fact that the plaintiff s eyesight was defective at the time 
of the examination, and that such defect was due to the 
injury. The plaintiff (Rec., p. 13) testified, in addition 
to the partial loss of the use of one of his arms, loss of 
hearing, and numerous other bruises and injuries, “that 
he never had anything the matter with his sight 
before the accident and had no trouble in reading; that 
since the accident he can not read anything and sees 
double.” David Pugh (Rec., p. 10), Napoleon R. Plunkert 
(Rec., p. 19), and Eleanor M. Eincham (Rec., p. 20) all 
testified that before the accident his eyesight was perfect, 
and that since the accident it has been materially de¬ 
fective. Dr. Cox, a local physician, also testified (Rec., 
p. 23), as the result of an examination made by him since 
the accident, that he had trouble with his eyes. Dr. 
feeibeit (Rec., p. 2\) testified “that if a man received a 




b ow . in f railroad accident over the eye and thereafter 
remained unconscious for five or six days and immedi¬ 
ately thereafter realized that his eyesight and hearing 
were affected, and it was apparent to others that they 
were affected, witness should say that the accident was 
the cause of the defects.” As there is absolutely no con¬ 
flicting testimony on this point the fact is conclusively 
proved, and not the slightest attempt was made to dis¬ 
prove it, although defendant could have asked for an 
examination by a specialist of its own selecting, which it 
failed to do. Besides, the witness was before the jury 
which had every opportunity of satisfying itself on this 
point. Furthermore, the court had every opportunity 
on the motion for a new trial to either set aside the ver¬ 
dict or require a remittitur if it had any doubt on the sub¬ 
ject. 1 herefore, we respectfully contend that the error, 

if any, was harmless, and the defendant was not preiu- 
diced thereby. 

In Pullman Palace Car Co. vs. Smith, 110 Tex 468 
the syllabus reads: ’ ’ 

“It was not error to allow the physician, called 
to testify to the state of health and physical con¬ 
dition of an injured party, to relate as a basis for 
ie opinion, etc., the plaintiff’s declarations as to 
her exposure and following illness and its symp¬ 
toms. But even if introduced as original testi- • 
mony it would be no ground for reversal as the 
same facts had been testified to by the patient 
and there was no conflict in the testimony.” 

j n Atcl '* son > e tc., R. R. Co. vs. Frazier, 27 Kan., 463, 

“ Am - * *''"«• R y- Cases > 75, the court said, Mr. Justice 
Brewer delivering the opinion: 

“We are more impressed with the propriety of 
this ruling by the fact that five other physicians 
preceding the witness had each given an opinion 
to substantially the same effect and founded 
alone on personal examination. To reverse the 







24 


judgment because the sixth physician appears to 
have based his opinion partially upon improper 
considerations, without anything to indicate how 
far these improper considerations affected his 
opinion, or whether the statements he so received 
were or were not in harmonv. with those testified 
to on the trial, would be giving undue weight to 
what may have been only a technical inaccuracy." 

In one of the cases cited by appellant in its brief in 
support of their contention under this assignment 
(Darrigan vs. X. V. & X. K. R. R. Co., ;>2 Conn., 309), 
the court seemed to hold that statements such as de¬ 
fendant assumes to be in tin* case and forming the basis 
of their objection here, were inadmissible, but also 
says: 

“We think the evidence clearly inadmis- 
sible. . . . But it does not necessarily follow 

that the defendant is entitled to a new trial. The 
statute requires the court, if it finds errors in the 
rulings or decisions of the court below, to reverse 
the judgment and order a new trial, unless such 
errors are immaterial or such as have not in¬ 
juriously affected the appellant. The extent of 
the injury although material in its bearing upon 
the amount of damages, was not a point seriously 
controverted. The main contention seems to 
have been on the question of liability. . . . 

The evidence objected to agreeing substantially 
with that offered by the defendant, it is evident 
that it did not influence the judgment. We 
think that the exception in the statute was de¬ 
signed to apply to a case like this, and that for 
such an error, under such circumstances, we ought 
not to order a new trial." 

In view of the foregoing we respectfully submit that 
neither upon the evidence as shown in the record or upon 
the law, this case should not be reversed. It has been the 
tendency of courts from the earliest days until now to 
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gradually minimize the delays and uncertainties of the 
law, and never in the history of the law in this country, 
oi in England has that course been more strongly advo- 
cated than at the present time. 1 his accident occurred 
June 10, 1910. And it would be a great hardship if this 
case should be reversed on account of a mere technicality 
such as the one urged in this assignment of error. 

III. 

1 he third assignment of error is based upon the re¬ 
fusal of the court to direct a verdict for the defendant. 
In this connection plaintiff wishes to direct the attention 
of the court to the fact that nearly forty pages of the 
defendant’s brief, to wit, pages 5 to 24, and 34 to 55, are 
directed to the recital of the evidence introduced at the 
trial, and contained within the transcript of record, 
tending to show a discrepancy and “the manifest falsity” 
of the testimony of several witnesses for the plaintiff, and 
for the further purpose of showing that the plaintiff 
was guilty of contributory negligence of such character 
as to have demanded a preemptorv instruction for the 
defendant. A prolonged and unnecessary recital of the 
evidence as contained in the brief imposes a useless 
burden upon court and counsel; and is a clear violation 
of the rules of this court. 

The question of whether or not the plaintiff in an 
action for personal injuries is guilty of contributory 
negligence, where the facts are in dispute, is always a 
question for determination of the jury. It needs no 
citation of Authorities to support this proposition. 

For the purpose of the hearing in the appellate court, 
let us assume that the plaintiff could be held guilty of 
contributory negligence in being driven upon the track 
under the conditions narrated in the evidence. The ques¬ 
tion in this case is not whether the plaintiff was guilty 
of contributory negligence, but whether or not, after 
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having placed himself in a position of danger, or having 
been driven into a position of danger, his position was 
discox ered or should ha\ r e been discovered by the de¬ 
fendant in time to have averted the accident. This 
case was tried upon the last clear chance doctrine as 
defined in the many recent opinions of this court, and the 
• trial court expressly told the jury that there was no 
actionable negligence on the part of the defendant (nor 
was it contended by plaintiff at the time of the trial) 
prior to the time that the plaintiff was driven upon the 
track. The only negligence contended for by the plain¬ 
tiff to exist on the part of the defendant was its failure to 
use ordinary and reasonable care to prevent injuring 
hint after the defendant had discovered his position of 
peril or should have discovered it by the use of ordinary 
and reasonable care. Could this accident have been 
averted by the defendant under the circumstances? The 
plaintiff, W illiam Fincham (Rec., p. 13), puts the car 
about fifty feet from the wagon at the time he first saw it: 
and when the \v 4 g 0 n was upon the track. Daniel Car- 
roll, another witness for the plaintiff, places the dis¬ 
tance at from fifty to one hundred feet (Rec.. pp. 10 , 17, 
and 18), and ( harles Smith, the drix'er, places the dis¬ 
tance at which the car was when he first saw it after lie 
had gotten upon the track at fifty feet or more (Rec., 
pp. 20 - 21 ), while Victor Kmerson, a witness for the 
defendant, testified (Rec., p. 35) that when the whistle 
was first blown he had to look out; that he stepped off 
the distance from the place of the collision to the point 
where the whistle was first blown, and found it to be 

twenty paces; that he stepped about three feet, meaning 
three feet to the pace. 

Opposed to this testimony was that of .Jos. Mosley, 
the motorman, James Brantly Hayden, and William 
Brown. Brown testified (Rec., p. 31), in his direct ex¬ 
amination that the car was right tip on the wagon when 
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ho first saw it,” but doesn’t ay, nordoes she attempt to 
say what distance separated the car and wagon when the 
wagon first attempted to cross the track. The motorman 
testified tiiat when the wagon first started across the 
track m front of the car they were only ten feet apart, 
and that the distance between two lines drawn from the 
head of the horses and the front of the car would be onlv 
ten feet (Ref., p. 30). That at the time the wagon at¬ 
tempted to cross, he was running very slow and had the 
brakes partly on. That the car was equipped with air 
brakes and sand; that to avert the accident he released 
the brakes and reversed the current and used sand, but 
the car did not gather rear momentum until after it had 
stiuck the wagon; that the brakes were not on at the 
time of the collision (Ree., p. 30). 

Various witnesses for the plaintiff testified that the 
tram could have been stopped if running at from six to 
eight miles an hour in from eight to ten feet, and it was 
conceded that the car was running at about six miles per 
hour at the time of the accident by both parties, and it 
was so stated by the court. See the charge of the court 
(Ree., j). 43). See the testimony of Enoch Davis fRee 
p. 24); William McBride (Rec., p. 18), and another 
witness, M m. C. bitch field (Rec., p. 10), who place the 
distance within which the car could be stopped at from 
eight to twelve feet running at six or eight miles an hour 
I hat a car of the defendant travelling at the rate of six 
miles per hour at the place of this accident, and under 
the conditions then existing, could be stopped in from 
eight to twelve feet, is practically conceded by the de- 
Jcndant. At least they did not produce a single witness 
to controvert this fact. How, then, or upon what theory 
in the light of the conflicting testimony of the various 
eye witnesses to the accident as to the distance between 
the car and the wagon at the time the Wagon started to 
cross the tracks of defendant, and that undisputed 
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testimony as to the distance in which the car could have 
been stopped by the use of the appliances at the command 
of the motorman, would the court have been justified in 
directing a verdict for the defendant; in fact to have 
done so would have been reversible error. 

A court is never justified in directing a verdict except 
in cases where, conceding the credibility of witnesses and 
giving full eftect to every legitimate inference attribut¬ 
able from their testimony, it is plain that the party has 
not made out a case sufficient in law to entitle 
him to a verdict and judgment thereon- Wash. Ry. & 
El. ('o. vs. C’ullember, W. E. R., vol. 40, p. 806; Dodge 
vs. Rush, 28 App. I). C„ 149, 34 Wash. Law Rep., 501; 
Barbour vs. Moore, 10 App. D. C„ 30, 21 Wash. Law 
Eep., 55, Adams vs. Wash. A; Georgetown R. R. Co., 
9 App. I). C., 26, 24 Wash. Law Rep., 354; B. & O. R. 
Co. vs. Golway, 6 App. D. C., 143; Rouser vs. Wash. & 
Georgetown R. R. Co., 13 App. I). C., 320, 26 Wash. 
Law Rep., 359, C apital I raction Co. vs. Divver, 33 App. 
D. C., 332; R. R. Co. vs. Snashall, 3 App. D. C., 420; 
Mosheuvel vs. D. C., 191 U. S., 247; Ward vs. D. C., 24 
D. C. App., 524. 

"Where there is evidence sufficient to be sub¬ 
mitted to the consideration of the jury in respect 
to either of two counts of the declaration, a general 
prayer for a general verdict for the defendant 
upon the whole declaration is properly denied." 

Block & Tile Co. vs. Mackey, 15 App. D.C., 
410, 28 Wash. Law Rep., 35. 

Appellee respectfully submits that what has been said 
in discussion in reference to the third assignment of 
error also disposes of the questions raised by defendant 
in the fifth assignment of error, which is directed to the 
action of the court in refusing the first and second 
prayers tendered by the defendant. 
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• • iv. 

l'he fourth assignment of error is based upon the 
act ion of the court in granting plaintiff’s first prayer as 
modified, whirl) reads as follows (Rec., p. 39 ): ‘‘If the 
jury believe that the ambulance in which plaintiff 
was riding was crossing, or about to cross, the tracks of 
the defendant for the purpose of reaching the highway 
on the eastern side of the tracks of said defendant, and 
while in so crossing, was in a position of danger or reached 
a position of danger which was known to defendant’s 
employee, and if the jury shall further find that said 
defendant, its agents and employees, could, after dis¬ 
covering the dangerous position of plaintiff, by the 
exercise of ordinary and reasonable care and the use of 
the appliances at its command, have avoided striking 
said ambulance, but failed to so do, their verdict should 
be for the plaintiff.” 

At the outset counsel for plaintiff wishes to direct the 
attention of the court that not only this alleged error 
but also the fifth, sixth, and seventh assignments of error 
are not assigned in accordance with rule 8 of this court 
(see the assignment of error, p. 5 of Brief), and for this 
reason should be disregarded. 

Chapman vs. Capital Traction Co., 37 D. C. App., 
487. 


Should the court, exercising its discretion, decide to 
consider the said fourth assignment of error, it is respect¬ 
fully submitted that the prayer as granted, certainly 
when coupled with the clear, concise, and lucid charge 
of the court on this particular phase of the case (and to 
which lio objection was made by the defendant), was 
not only a correct expression of the law as laid down by 
this court and all courts of last resort generally, but was 
as favorable to defendant as it had any reason to expect. 
It put the burden of proving on the plaintiff that the 
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defendant not only actually saw the plaintiff but that the 
defendant could have avoided the accident by the exer¬ 
cise of ordinary and reasonable care (Charge of Court. 
Rec., p. 42). 

Defendant’s criticism of the language of plaintiff’s 
prayer (which appears for the first time in the brief) is 
not only without merit but extravagantly hypercritical. 
That the prayer as granted, taken in conjunction with 
the oral charge of the court, correctly states the law, see 
Georgetown Rv. Co. vs. Smith, 25 App. I). C„ 200; 

Capital Traction Co. vs. Divver, 33 App. D. C.. 332- 

Capital Traction Co. vs. Apple, 34 App. D. c„ 530: 

Capital Traction Co. vs. Crump, 35 App. D. C„ 109; 

Wash. Ry. & Elec. Co. vs. Cullumber, Wash. Law Rep., 
vol. 40, p. 800; Ry. Co. vs. Snashall, 3 App. D. C„ 420. 

It is not error to refuse a requested instruction where 
the charge of the court accurately defines the law of the 
case. 

Travers vs. U. S., 0 App. D. C., 450. 

D. ( \ vs. Haller, 4 App. I). C\, 405. 

Presbrey vs. Thomas, 1 App. D. C., 171. 

Gleason vs. Ya. Midland H. R. Co., 1 \pp D C 
185. * * ’’ 

Metropolitan R.-R. Co. vs. Snashall, 3 App I) C 
420. * *’ 

Pickford vs. Talbott, 28 App. I). C., 498. 

Georgetown A Tenleytown Ry. Co. vs. Smith, 25 
App. I). C., 259. 

V. 

The fifth assignment of error is treated under the head 
of the third. 
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VI. 

The alleged error complained of in the sixth assign¬ 
ment is in modifying the sixth prayer of the defendant, 
which reads as follows (Rec., p. 41): 

“The court instructs the jury that if they be¬ 
lieve from the evidence that the plaintiff’s injury 
was caused by the concurrent negligence of the 
motorman and either the plaintiff or Smith due to 
each failing to keep a proper lookout or otherwise, 
they must find for the defendant, even though 
they may think the motorman was more to blame 
than either Smith or Fincham.” 

by striking out the words “even though they may think 
the motorman was more to blame than either Smith or 
Fincham.” 

Defendant argues that neither the court nor the jury 
has any right in such a case to inquire as to which of the 
parties is more to blame. Plaintiff concedes this to be 
the law, and submits that the instruction as modified 
eliminated from the consideration of the jury that very 
proposition, as well as any question of degrees of negli¬ 
gence. On the other hand, the court expressly told the 
jury “that if the plaintiff negligently drove upon the 
tracks and the motorman negligently ran into him, and 
the negligence of each was concurrent, then the plaintiff 
can not recover, because the burden is upon the plain¬ 
tiff to establish his ease by a preponderance of the evi¬ 
dence” (Charge of Court, Rec., p. 43). Defendant 
further contends that the effect of modifying the prayer 
was to leave the jury to infer therefrom that they did 
have the right to compare the degrees of negligence and 
award a judgment for the plaintiff, notwithstanding the 
concurrent negligence of the plaintiff if they thought it 
was slight as compared with that of the defendant. This 
is exactly what the instruction as amended did not do, 
and no such inference can be intelligently deduced from 



said prayer as modified and charged, if plain clear and 
concise language is susceptible of interpretation ‘ Ph 
respectf„,, y submits that the objc'cti.m il‘ witW 

VII. 

Ihe seventh assignment of error is based upon the 

the ,,rav< ‘ r <,f 

follows (Rec. p. 41):‘ ' Mr,g,na,ly tendered read as 

ing 1 >r<«'f’ U tI! ; ,V‘"tI.o‘ !Tot/n, 1 Vnt w-w 

s^s-s*. t 

essentiallv ' f l i sucb n , egli S enpe contributed 

time place -in I "" UI> of . the P la 'ntiff at the 
line., place, and manner therein set forth mo 

essential to the plaintiff’s right to recover and 

the evidence fails to preponderate on either 

"se P<*mts m favor of the plaintiff, or is el 

> laticed on either of these points or prepZffi 

* .s in fa\or <>f the defendant on either of tiiese 

defendant?” " ,uSt bp in '"’or of the 

c 01 )J e alleg f derror is basw » upon the action of the 
l f ”" s ‘t ’stituting tor the words “preponderating 

..‘"dl^ir 0 I*"" <>f the ”' igi » a > instruction 

P ' 4 1 ,) .’ the word « ‘that the burden of proof is 
.T" "“/“"'tiff to establish,” and in lieu of the word 
preponderating” in the sixth line of the original nstruc- 
t'°" the words “sustain such burden of proof.” l "Xr 
words, m modifying the prayer to read as follows: 

I lie court instructs the jury.that the burden 
ol proof is upon the plaintiff to establish tli-it 11,,, 
defendant was negligent in trving to stop its cSr 
after discovering the plaintiff’s |,eril. and that 
Mich negligence contributed essentiallv to the 
injury of the plaintiff at the time place and min 
ner set forth in the plaintiff’s declaration and“f 
ie e\ ldence fails to sustain such burden of proof 
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on either of these points in favor of the plaintiff 
or is equally balanced on either of these points 
or preponderates in favor of the defendant on 
either of these points, then their verdict must be 
in favor of the defendant.” 

“Burden of proof” as a phrase means “the necessity 
of establishing the existence of a certain fact, or set of 
facts, by evidence which preponderates to a legally re¬ 
quired extent.” 10 Cyc., 926. Substituting the defini¬ 
tion for the words used in modifying the defendant’s 
prayer the meaning is the same. Indeed, the only 
error, if it was in fact an error, lies in the phraseology 
adopted by the court, which was to make the instruction 
more clear and intelligible to the jury as well as counsel. 

To assume, as counsel contends, that it was error for 
the court to modify said instruction, it by no means fol¬ 
lows that it was reversible error. 

The charge of the court taken as a whole was a clear, 
concise, and fair exposition of law as applicable to the 
facts. It told the jury that the burden of proof was upon 
the plaintiff to establish his case (that is, that after he 
got upon the track and in a position of danger and after 
his position of danger became known to the defendant 
that defendant could have avoided injuring him by the 
exercise of ordinary and reasonable care) by* the prepon¬ 
derance of the evidence, and that is all that- the de¬ 
fendant’s original instruction No. 7 asked. It is exactly 
the burden that said seventh instruction, as modified, 
and the seventh instruction, as requested, placed upon the 
plaintiff. 

It is not error to refuse a requested instruction where 
the charge of the court accurately defines the law of the 
case. * 

Travers vs. United States, 6 App. D. C., 450. 

D. C. vs. Haller, 4 App. D. C., 405. 

Presbey vs. Thomas, 1 App. D. C., 171. 
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